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DECISION

Statement of the Case

ARTHUR J. AMCHAN, Administrative Law Judge.  This case was tried in Detroit, 
Michigan on May 27-30, July 14-18, July 21-24, August 5-8, and September 8-9, 1997.  The 
charges were filed July 24, July 30, September 3 and December 24, 1996,1 and the complaint 
was issued October 31, 1996, and amended on April 22, 1997.

On the entire record, including my observation of the demeanor of the witnesses, and 
after considering the briefs filed by the General Counsel and Respondent, I make the following

Findings of Fact

I. Jurisdiction

Respondent, a corporation, is a mobile caterer which prepares food at its facility in 
Garden City, Michigan, and then distributes it by truck.  Douglas Foods annually has gross 
revenues in excess of $500,000 and purchases goods and supplies in excess of $10,000 from 
companies which received those goods directly from locations outside of the State of Michigan.  
Respondent admits and I find that it is an employer engaged in commerce within the meaning 
of Section 2(2), (6), and (7) of the Act and that the Union is a labor organization within the 
meaning of Section 2(5) of the Act.

                                               
1 All dates are in 1996 unless otherwise indicated.
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II. Alleged Unfair Labor Practices

Prelude to the Union organizing campaign

Douglas George, the president of Douglas Foods (DFC), established the Respondent 
company in the Detroit area in 1963.  The company incorporated in 1971, by which time it 
employed a number of drivers.  These employees drove small trucks (cold trucks) on routes 
assigned them by DFC and sold prepackaged food to employees of businesses on these routes 
during breaks and at lunchtime.  Between 1972 and 1978, DFC’s drivers were represented by a 
local union of the International Brotherhood of Teamsters.  In 1978, Mr. George sold almost of 
all his service routes.  Many of the routes were sold to the drivers.  DFC’s relationship with the 
Teamsters ended as the result of these sales.

In the 1980s, DFC repurchased about 5 of the routes sold in 1978.  It also purchased 
and developed other routes.  On some of these routes the cold trucks were replaced by larger 
step-in vans equipped with a kitchen in the back (hot trucks).  The hot trucks were staffed by a 
driver/cashier and a cook, who prepared hot food to order (such as hamburgers).

By mid-1995, Douglas Foods was operating about 12 hot trucks and a similar number of 
cold trucks out of its facility in Garden City.  A number of other drivers (hereinafter “owner-
operators”) also operated out of this facility.  All the drivers sold food prepared in a kitchen/ 
commissary on the premises operated by Ezzo’s Food, a company owned by Douglas George 
and managed by his wife, Laura George.  The drivers loaded their trucks in the early morning at 
DFC’s Garden City facility and then drove to typically 15 - 25 stops on their routes before 
returning to DFC in the early afternoon.  There were also one or more afternoon/evening 
routes.

In October 1995, DFC sold all its cold truck routes to JK Food Service, a company 
established at this time by John Schemanske, Mrs. George’s brother, and Schemanske’s wife.  
For several years, prior to the sale of the cold trucks, Schemanske had been the general 
manager of DFC.

In the 1980s and early 1990s, all or most of DFC’s drivers were employed pursuant to a 
“lease agreement.”  However, by the spring and summer of 1996, approximately half the drivers 
of the hot trucks were classified as employees by DFC and were paid $9 an hour when hired 
and $11 per hour at the end of a probationary period.  The cooks working on the hot trucks 
were also paid an hourly wage by DFC.  In 1994 and 1995, DFC hired a human resources 
director, a route supervisor and a cook supervisor.  By January 1996, it had laid off all three of 
these supervisors.  They were not replaced.

In contrast to “employee drivers,” “lease operators” were charged a daily lease fee by 
DFC, which depended upon their sales experience.  The operators’ written agreements with 
Douglas Foods provided that the lease fee would be anywhere from zero to $150 per day.  This 
fee was periodically adjusted by Respondent to take into account a driver’s receipts.  Jennifer 
Tjernlund’s2 lease fee ranged from $90 to $150 per day in 1995 and 1996 (G.C. Exhs. 46 & 47).  
In the spring of 1997, lease operator Sheila Thomas was paying a lease fee of approximately 
$80 per day.  The drivers earned whatever they collected from the sale of food minus the lease 
fee, the wholesale price of the food and supplies, sales taxes and a number of service charges.  

                                               
2 Jennifer Tjernlund is also referred to as Jennifer Donaldson (her married name prior to 

1996) and Jennifer Gossett (her married name in the fall of 1997).
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They also paid DFC a labor fee for their cook.  Lease operators were allowed to hire their own 
cooks but there is no indication that any did.

On December 4, 1995, DFC hired Debra Beck as an hourly driver.  Within a few weeks 
Ms. Beck contacted the Union to discuss the possibility of commencing an organizing 
campaign.  In the spring of 1996, Union supporters began to distribute authorization cards to 
DFC’s drivers, cooks, mechanics, line employees (who clean the trucks) and store employees, 
as well as to drivers of JK Food Service.  The Union also held a number of organizational 
meetings.

At about the same time that the Union campaign started, DFC broke ground for a 
$810,000 expansion of its Garden City facility.  As part of this expansion, the garage area is 
being enlarged dramatically so that 60 trucks may park indoors, as opposed to 12, prior to the 
expansion.  The store area from which DFC distributes food to catering route drivers is also 
being enlarged.

Between April and July, DFC’s sales were $100,000 less than anticipated.  Some 
employees attributed the decline to an increase in the price of food items being sold off the 
trucks.  DFC management attributed the decline to a poor attitude amongst some of its 
employees.

By July 3, nineteen employees of DFC had signed authorization cards.  On that date, 
Union organizers Mark Charette and Tom Rekuc went to DFC’s Garden City facility and 
presented Douglas George a petition informing him that a substantial number of employees 
wished to be represented by Local 876 and requesting certification of the Union as their 
representative.  The petition was addressed to “Douglas Foods/ J & K Foods” and described 
the bargaining unit as “all full-time and regular part time hot and cold truck drivers, cooks, 
mechanics, maintenance and store employees.”  The petition was filed with the Board on the 
same date.

A hearing on the Union’s petition was scheduled for Monday, July 22, at the NLRB’s 
offices in Detroit.  In the days just before that meeting, DFC’s sales manager, William Tofilski, 
had a number of conversations with employees about the Union.  The General Counsel alleges 
that Tofilski is a supervisor within the meaning of the Act and that he violated section 8(a)(1) in 
egregiously interfering with employees’ section 7 rights.

Tofilski’s conversations with the drivers and cooks about the Union

On July 19, Tofilski approached driver Kimberly Brackenrich.  At first they argued as to 
whether or not Tofilski was her supervisor.  Tofilski denied that he was.  Then he told 
Brackenrich that he couldn’t do his sales job because of the “union bullshit.”  Tofilski asked 
Brackenrich if she had signed a union authorization card (Tr. 1780) and why she was interested 
in the Union.

Brackenrich told Tofilski that she was interested in health benefits for herself and her 
son.  Tofilski replied that Doug George could not afford such benefits.  He also said that if the 
Union organized DFC, George would not bargain about benefits, would eventually close the 
shop and the employees would all be jobless (Tr. 1782).  Tofilski said if the Union went on strike 
he wouldn’t let Brackenrich cross the picket line even if she wanted to, and George would close 
the facility.

Tofilski told Brackenrich that he knew that all the cooks, except one had signed 
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authorization cards and that 8 of 13 drivers had done so (Tr. 1782-83, 1628).3  He then asked 
her how many JK Food Service employees had signed cards.  Tofilski placed his hands on 
Brackenrich’s shoulders and told her that when she ran to her union pals and told them her 
story he would lie in court and say the conversation never happened (Tr. 1783).

As the conversation continued, Tofilski told Brackenrich that he knew Jennifer Tjernlund 
and Debra Beck had started the union drive and that he knew that they, Eve Orlando and 
Brackenrich had been pressuring cook Eric Brown into signing a card (Tr. 1784).  Tofilski told 
Brackenrich that Doug George had closed the shop in 1978 (Tr. 1624) and suggested he would 
do it again in order to prevent DFC from being unionized (Tr. 1625-26).  Tofilski indicated that 
he knew about everything that went on at the union meetings (suggesting that somebody who 
attended was reporting to him) and that Brackenrich should reconsider her support for the 
Union because “where else would [she] make $500 a week.”(Tr. 1786).4

At some point, although not necessarily in the same conversation, Tofilski told 
Brackenrich that if the Union won there would be more intense management inspections of the 
drivers’ trucks (Tr. 1631).

On July 22, Brackenrich taped conversations with her cook, Eric Brown, and Tofilski, 
without their knowledge.5  She interrogated Brown as to whether he had told Tofilski about her 
                                               

3 Tofilski’s figures probably were not correct.  At least three cooks who were working for 
DFC in July apparently never signed a card; Eric Brown, Robin Skalmowski and Kathy Billings.

4 In making findings of fact regarding the July 19 conversation between Brackenrich and 
Tofilski, I have also relied on Exhibit General Counsel-160, which I admitted over Respondent’s 
objection.  This statement was prepared by Brackenrich a few days after this conversation at 
the home of Eve Orlando, a cook who was an ardent union supporter.  The statement was 
drafted because Brackenrich was afraid she would be fired  or that Respondent would close its 
doors to prevent Union organization.  She was also concerned that she might lose custody of 
her son to her ex-husband if she lost her job (Tr. 1794-1802, 1808, Exh. General Counsel-55 
pp. 2-3).

Respondent tried to establish that the document does not accurately represent 
Brackenrich’s contemporaneous recollection of the conversation and that the ideas expressed, 
as well as the wording of the document, are Orlando’s.  Brackenrich’s testimony convinces me 
that this is not the case and the document accurately reflects the substance of the 
conversation.

Rule 803(5) of the Federal Rules of Evidence appears to allow a statement such as 
Brackenrich’s to be read into the record but not to be received as an exhibit.  I fail to see why 
such formalities should be adhered to in a non-jury trial--particularly since Brackenrich did not 
repudiate any of the statement but merely testified that she could not presently recall some of 
the events recorded therein.

In Alvin J. Bart and Co., Inc., 236 NLRB 242-43 (1978), the Board approved a judge’s 
reliance on sworn statements similar to Brackenrich’s unsworn statement.  The Board noted 
that the modern trend in the law of evidence is to regard such statements as not constituting 
hearsay since the declarant is available for cross-examination as to the circumstances under 
which the document was drafted.  To insist that the document be read into the record as 
opposed to receiving it as an exhibit appears to me to be a matter of form, not substance.

5 Although Respondent objected to my receipt of surreptitious tapes and a transcripts made 
from these tapes, they are clearly admissible.  Indeed, it may have been reversible error to 
reject them, Plasters’ Local 90, 236 NLRB 329 (1978); Fontaine Truck Equipment Co., 193 
NLRB 190 (1971).
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union activities.  The recording indicates that Brackenrich had become very anxious about her 
future at DFC as the result of her conversation on July 19 with Tofilski.

Brackenrich attempted to get Tofilski to repeat some of the things he said to her on July 
19.  He would not and denied, for example, telling Brackenrich that Doug George would close 
DFC if the Union won (G.C. Exh. 42, side B, G.C. Exh. 55, p. 33).  In the tape of July 22nd, 
Tofilski’s tone is friendly and jocular.  Indeed, it is inconsistent with Brackenrich’s account of the 
July 19 conversation.  However, what I infer from this is not that Brackenrich’s statement is 
inaccurate but that Tofilski had been warned or simply realized that Union supporters may be 
documenting what he said to them and he may have been aware of the possibility that he was 
being taped.  Indeed, he told Brackenrich on the 22nd that he “sat down with the lawyers for 7 
hours and ...had a class on what he could [say].” (G.C. Exh. 55, p. 31).  While there is no 
evidence on when this “class” occurred, Tofilski’s guard was up on the 22nd, as it had not been 
on July 19.

Even at that, Tofilski suggested to Brackenrich and cook Michelle Benkert that Doug 
George might sell the routes and operate solely as a wholesale house if the Union won the 
election.  Tofilski also told them that he might buy the trucks and make all the drivers lease 
operators.6  At the time he said this there is no evidence that Doug George had talked to him 
about buying any trucks or routes (which he subsequently did in early 1997). 

In its brief at page 19 n. 9, Respondent notes that at hearing Brackenrich testified that 
she did not consider her conversations with Tofilski to be scary, intimidating or even unfriendly.  
Brackenrich’s subjective reaction to the conversation is not determinative of whether Tofilski 
violated section 8(a)(1) of the Act.  The test is whether the employer engaged in conduct which, 
it may reasonably be said, tends to interfere with the free exercise of employee rights under the 
Act, American Freightways Co., Inc., 124 NLRB 146, 147 (1959).  Not only did Tofilski’s 
comments tend to be coercive, the record strongly suggests that the coercion was successful.  
Brackenrich appeared to be very frightened while testifying at hearing.7

Brackenrich no longer supports the Union in its effort to organize DFC (Tr. 1773).  In 
December she left DFC and moved to Port Austin, Michigan, 150 miles North of Detroit.  In May 
1997, she was hired by Tofilski to be a driver on a hot truck, owned by his company, 

                                               
6 Brackenrich was an hourly driver, not a lease operator.

      7 That Brackenrich was thoroughly intimidated by Tofilski in July 1996 is further evidenced 
by the following exchange with the General Counsel:

Q.  ...why is it that you were shocked about Bill Tofilski bringing up the union?

A.  Because, like I said, it was a very hush-hush thing.  It was told not to be spoken of in 
the yard.  And then when Bill and Doug knew what was going on, everyone just made a 
panic about it.  So when he approached me and started to discuss the union with me, I 
was just shocked.

Tr. 1957.
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Patriot Catering.8  She now drives a hot truck which operates out of Respondent’s facility, which 
is owned, at least nominally, by her cook, Dawn Alman.  One night a week, however, she still 
drives a route for Tofilski.  Brackenrich has not moved from Port Austin and has some 
temporary living arrangements in the Detroit area.  It was evident that Ms. Brackenrich at 
present desires to stay in Mr. George’s good graces.  For this reason her testimony, which is 
largely harmful to Respondent’s case, is particularly credible.

Lease driver Jennifer Tjernlund also surreptitiously recorded conversations with Tofilski 
and Doug George.  Most of these conversations appear to be largely irrelevant to this 
proceeding.  However, on the afternoon of July 19, Tofilski engaged Tjernlund in a discussion 
about the Union (G.C. Exh. 38(a), G.C. Exh. 43a , pp. 12-26).  At the outset Tofilski indicated 
that he was aware that Tjernlund was involved in the organizing campaign.  He also indicated, 
as he did to Brackenrich, that he was aware that his remarks to Tjernlund may have violated the 
Act, by stating that he would lie under oath that the conversation never occurred (G.C. Exh. 
43a, pg. 17).

Tofilski then suggested to Tjernlund that if the Union won, DFC would have to 
discontinue the lease operator arrangement (Id., p. 20).  A few minutes later he said

...I’m worried for the people who don’t want this, I know I’m gonna be fine at the end of it 
and I know a lot of people are gonna be fine and a lot of people are gonna get fucked.  
Like lease operators, cause when these people vote in this union, and I say when, 
because I think they probably think that would be the best thing for this place, um lease 
contractors are gonna be fucked.  The people that  make the money...  

Id. at 22.

This statement was clearly intended to make Tjernlund and other lease operators worry 
that they may suffer a loss in income in the event of a Union victory.  Afterwards, Tofilski asked 
Tjernlund what she thought DFC employees would do.  When she said she didn’t know, he 
pressed her.  The two then had the following exchange:

Tofilski:  What have you heard though?

Tjernlund:  Um, I don’t know, Doug’s gonna close the door, Doug’s gonna, He’s gonna 
sell all the routes, like he did last time.

Tofilski:  That’s what he did in 78.

Tjernlund:  He’s gonna do this.  And I’m like think about it, he’s got a million dollar 
project going up, you really think he’s gonna close the doors.  No.  No., I just, He’s got 
too much money invested in this do you think he’s gonna lose it all? Because of this?

Tofilski:  He doesn’t want to lose it, you know if he sold a lot of routes he’d make his 
money.

Tjernlund:  Who’s gonna buy a truck route Bill?

                                               
8 On June 24, 1997, Tofilski returned the truck and route on which Brackenrich worked to 

Doug George, who sold it to the Dawn Alman, the cook on that truck (Tr. 1618-1620).
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Tofilski:  I would.

Tjernlund:  Who has the, right now who has the money to buy the hot truck route?

Tofilski:  me.

Tjernlund:  Oh, Naa.  That’s the thing.  Ya know, good for you.

Tofilski:  Doug’s financed a lot of money.  He financed all those routes...its a possibility.

Id. at 25-26.

Tofilski also had a number of conversations about the Union with Debra Beck.  In the 
summer and fall of 1996 he made a number of hostile and disparaging comments to her, which 
I conclude were motivated by animus towards her union activities.  Tofilski concedes, for 
example, that he told Beck in the summer of 1996, that if he started his own company he would 
not hire her.  As discussed below, DFC management considered Beck to be as good or better 
than its other hot truck drivers, at least until July 1.

Douglas Foods violated section 8(a)(1) through William Tofilski

I also conclude, largely from the tape recorded evidence, the testimony of Jennifer 
Tjernlund, Kim Brackenrich, Debra Beck and William Tofilski, that, as alleged in paragraph 10 
of the complaint, Tofilski:

Coercively interrogated DFC employees concerning their Union sympathies and 
activities9;

Created the impression that he had been engaging in surveillance of employees’ union 
activities;

Effectively threatened employees with the closing of the hot truck catering routes if DFC 
employees selected the Union as their bargaining representative;

By suggesting that lease operators would have to become hourly employees in the 
event of Union victory, effectively threatened lease drivers with pay cuts;

Threatened employees with adverse consequences, such an more intense truck 
inspections, if the Union prevailed.10

Respondent argues the General Counsel has not established that Tofilski was a 
supervisor under the Act or even an agent of Respondent when discussing the Union with DFC 
                                               

9 In my discussion of Michelle Benkert’s termination (page 13, note 19), I also conclude that 
Douglas George violated section 8(a)(1) in coercively interrogating Lisa Bowman during the first 
week of July, 1996.

10 I have not discussed some items in the complaint, e.g. paragraph 10(i), alleging that 
Tofilski sought to dissuade employees from supporting the Union by promising them better 
routes, because I  conclude the record does not establish that they occurred.  Similarly, I 
conclude that the General Counsel has not established that Respondent violated the Act in 
changing its time clock policy for unit employees.
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employees.  Therefore, it suggests that even if his statements were to otherwise violate the Act, 
they are not imputable to Douglas Foods.  The evidence that Tofilski was an agent and a 
supervisor is overwhelming.  Through Tofilski, DFC violated section 8(a)(1) as set forth above.

Regardless of whether Tofilski was a supervisor, he was clearly an agent of DFC when 
interrogating employees about the Union, suggesting adverse consequences if the Union was 
selected as their bargaining agent and the futility of doing so.  Tofilski’s duties as Respondent’s 
sales manager would reasonably lead employees to believe that he spoke and acted for 
management when discussing the Union, Community Cash Stores, 238 NLRB 265 (1978).  
Indeed, since Tofilski and George concede that Tofilski reported what he learned about the 
organizing drive to DFC’s president, Tofilski was in fact acting for management in interrogating 
employees about their Union activities.  Finally, by the time Douglas George spoke to 
employees in August he was aware of the unfair labor practice charge filed on July 24, which 
was predicated on statements allegedly made by Tofilski.  Indeed, at one of George’s meetings 
with employees, Tofilski made some unspecified apology, which put Douglas George on notice 
that some of the allegations in the charge might be true.  In failing to assure employees that 
Tofilski did not speak for the company, that DFC would not retaliate and would bargain in good 
faith if employees selected the Union, Mr. George in effect reinforced the impact of Tofilski’s 
conduct.  For this reason as well, I conclude that Tofilski was an agent of DFC.

Moreover, Tofilski was also a supervisor.  Pursuant to section 2(11) of the Act, a 
supervisor is one who has authority to perform any one of a number of functions in a manner 
that requires the use of independent judgment.  A individual is a supervisor if he or she has the 
authority to hire, transfer, suspend, lay off, recall, promote, assign, reward, discipline, or 
discharge employees, or to adjust their grievances, Providence Hospital, 320 NLRB 717, 731-
33 (1996), enfd. Providence Alaska Medical Center v. N.L.R.B., _F. 3d_ (9th Cir., August 18. 
1997), 156 BNA LRRM 2001; Washington Nursing Home, 321 NLRB 366 (1996).

Tofilski clearly used independent judgment in assigning customers to the hot truck 
drivers.  He juggled routes, removing stops from one driver’s route and assigning them to 
another.  By doing so he could significantly impact their earnings.  Drivers serviced the 
customers Tofilski told them to service.  He assigned Saturday work.  Tofilski also used 
independent judgment in disciplining employees.  He took Beck off the night route in August 
1996, thus depriving her of overtime pay--apparently without consulting with anyone.  Similarly, 
he removed Tjernlund from the night route.  Moreover, the record is replete with notices of 
disciplinary action signed by Tofilski.11

                                               
11 Tofilski signed many of these forms above the word “Supervisor” (Exh. General Counsel-

63,137,140, 141, 145, 146, 148, 152, 154).  Indeed, it appears he commonly referred to himself 
as a supervisor until told not to by counsel sometime in July, 1996 (See for example, General 
Counsel-179, Beck disciplinary notice of August 14).  Also, I would note that in the summer of 
1996, between 5:00 a.m. when Tofilski arrived at work until 7:00 a.m., when Doug George 
arrived at work, Tofilski was the management of DFC so far as the cooks and drivers were 
concerned.
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Doug George’s section 8(a)(1) violation regarding Beck’s subpoena 
for the Representation Hearing

Several DFC employees were subpoenaed to appear at the representation hearing, 
including lease drivers Jennifer Tjernlund and Debra Beck.  Both drivers went to Douglas 
George to discuss the subpoenas.  Tjernlund informed George that she had arranged for a 
substitute to drive her truck.  Beck suggested three people as possible substitutes for her, Rob 
Rehn, Val Baker and Barbara Paquette.  Rehn was apparently already slated to substitute for 
Marty Schlacter, a JK driver who had been subpoenaed.  Baker was assigned to work on the 
22nd as a cook.  At first, Mr. George refused to use Paquette as a substitute for Beck.  He told 
Beck he would park her truck (not use it) instead and that she might not have a job on Tuesday, 
July 23.  Ultimately Paquette did fill-in for Beck on July 22 (Tr. 2840-41).12

From this exchange and well as other parts of the record, I infer that Douglas George 
bore a deep-seeded animus towards Beck as a result of her role in the organizing drive.  
George testified that he never shuts down a route if there is any alternative and that he even 
ran his trucks during the Detroit riots.  Paquette, who had been his baby-sitter, had trained for 
at least three days on Beck’s truck during the last week of June (R. Exhs. 29, 30 & 31).  
Although, he may have had legitimate reservations about Paquette’s ability to handle the route, 
his threat to park the truck and possibly eliminate Beck’s job, was made out of pique and was 
intended to intimidate Beck in the exercise of her section 7 rights.  Therefore, I conclude that 
Respondent, through Mr. George, violated section 8(a)(1) as alleged in paragraph 10(l) of the 
complaint.

Stipulated Election Agreement

On July 22, the parties entered into a stipulated election agreement (G.C. Exh. 8).  The 
agreement provides that the appropriate collective bargaining unit was “all full-time and regular 
part-time employees, including drivers, cooks, mechanics, maintenance, store employees and 
lease route operators13 but excluding guards and supervisors as defined in the Act.  The parties 
also agreed that Douglas Foods and JK Food Service employees constituted separate 
bargaining units and that separate elections would be held for employees of these two 
companies on August 23.  Finally, they agreed that DFC lease route operators working as of 
Saturday, July 20, and other employees working during the payroll period ending July 20, would 
                                               

12 Mr. George disputes the testimony of Beck and Tjernlund that he told Beck she might not 
have a job on July 23.  I credit the testimony of the two drivers on this issue.  Virtually every 
witnesses in this case had some direct or indirect interest in its outcome.  Thus, I have 
approached all the testimony with a significant degree of skepticism.  Beck and Tjernlund may 
well have harmonized their accounts prior to hearing.  Moreover, Beck, as the General 
Counsel’s representative, was in the courtroom while Tjernlund testified.  Nevertheless, 
George’s testimony makes it clear he was very upset when approached by Beck and Tjernlund 
about the subpoenas.  Moreover, his reluctance to consider Paquette as a substitute for Beck 
suggests to me that he intimated to Beck that honoring the subpoena might cost Beck her job.  
Finally, George’s testimony at Tr. 69-70 establishes that Beck was implicitly threatened with 
loss of her job if she honored the subpoena.

13 The next day the Union and Respondent signed an agreement that lease route operators 
were being included in the unit solely for purposes of the election proceeding and that 
Respondent was not conceding that they are employees for any other proceedings (Exh. R-1).  
The Union and Respondent disagree as to whether the July 23 agreement binds Douglas 
Foods for purposes of the instant matter.
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be eligible to vote.

During the negotiations concerning the stipulated election agreement, Frank Mamat, 
then Respondent’s counsel, told David Radtke, the Union’s counsel and Mark Charette, a Union 
organizer, that DFC was going to go ahead and sell the routes as planned, or that DFC should 
just go ahead and sell the catering routes (Tr. 2843).  At this time there were no prospective 
buyers for the hot trucks or hot truck routes (Tr. 2844-45).  Radtke asked Mamat if he was 
making a threat.

Douglas George and his office manager, Linda Clark, prepared an “Excelsior List” of 
eligible voters which included 32 names.  On August 16, DFC advised the NLRB that three 
individuals, who had terminated their employment, had been removed from the Excelsior list.

The filing of the first Unfair Labor Practice Charge

On July 24, the Union filed its first unfair labor practice charge in this case.  It alleged on 
about July 19, William Tofilski threatened employees that if the Union won, DFC would close its 
business, would never bargain in good faith and that voting for the Union was futile.  The 
charge alleged that Tofilski grabbed one of the employees [an obvious reference to 
Brackenrich] while making these threats and said that under oath he’d deny making such 
threats.

The charge also alleged that Tofilski solicited employee grievances and offered pro-
Union employees improved wages and working conditions on about July 18.  Further the Union 
alleged that DFC had engaged in surveillance of pro-union employees and threatened these 
employees that it would dissolve their routes or take customers away from them.  Respondent, 
in its Answer to the General Counsel’s complaint, neither admits nor denies that this charge 
was served upon it on July 24.  I infer that DFC received this charge shortly after the 24th.

Section 8(a)(1) allegations regarding Douglas George’s August meetings
with employees about the election

Douglas George held approximately 5 - 6 meetings in August with employees to discuss 
the upcoming Union election.14  Some of these meetings were conducted separately for lease 
route operators.  At some meetings Doug George spoke primarily, but not exclusively, from a 
script.  At the last meeting which was attended by lease route operators as well as other 
employees, George put down his notes and spoke extemporaneously (Tr. 1954-56).  At one 
meeting, he tried to explain to the lease operators that he thought they were independent 
contractors rather than employees.  He explained that:

                                               
14 Notes taken by Linda Clark, Respondent’s office manager, indicate that two meetings 

were held on August 7, one on August 9 and two on August 15.  Her notes of August 15 state 
“Sheila [Thomas] wants to incorporate lease straight talk meetings with others -- all one group 
on Wednesday.”  From these notes as well as Beck’s notes (Exh. General Counsel-206) I 
conclude that the last meeting for all employees, including lease route operators occurred on 
Wednesday, August 21, two days before the election.  There are no notes taken by Clark or 
other management officials for this meeting.
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they would have a problem retaining that relationship and yet be involved in a union 
contract that would have anything to do with wage and hour or wages and benefits.

Tr. 2861.

I conclude that Mr. George violated section 8(a)(1) in making this statement.  
Particularly against the backdrop of the violative remarks previously made by Tofilski, as well as 
other coercive conduct by Respondent, it constituted a threat that he would change the lease 
operators’ status in the event employees selected the Union.  Even if it is regarded as a 
prediction or opinion as to events or legal considerations beyond his control, it had no objective 
basis in fact and was coercive, NLRB v. Gissel Packing Co., 395 U.S. 575, 618-19 
(1969);Soltech, Inc., 306 NLRB 269, 272 (1992).

At one meeting Mr. George invited others to talk after he finished speaking. Bill Tofilski 
apologized to employees for saying some things he should not have.  However, neither Tofilski 
nor Doug George repudiated any of the statements made by Tofilski in July, which Mr. George 
already knew were alleged to be unfair labor practices by the Union.

Two of the General Counsel’s witnesses (Beck and Benkert) allege that Mr. George 
threatened to close his facility if the Union won the election.  Another (Orlando) says he 
threatened to do so if the Union went on strike.  A fourth, Ebtisam Kassouma, recalled George 
saying only that some businesses have gone out of business, even though they had a union.   
Kimberly Brackenrich, as well as all the management witnesses who were present, deny that 
Respondent’s president ever threatened employees with closure of the facility or sale of the 
routes.  I do not find the testimony regarding this alleged threat credible.  As pointed out by 
Respondent, Ms. Beck’s allegedly contemporaneous notes of these meetings (G.C. Exh. 206) 
do not reflect such a threat.

Respondent’s President, Douglas George violated section 8(a)(1) 
by raising Ebtisam Kassouma’s salary three weeks before the election and 

at the same time suggesting that she vote against the Union.

Douglas George raised cook Ebtisam Kassouma’s salary by $0.23 per hour on or about 
August 5.  I credit Kassouma’s testimony that when he did so he encouraged her to vote 
against the Union.  I do not credit George’s testimony that the raise was an increase that 
Kassouma was automatically entitled to at the end of 20 months with DFC.

One reason I find Kassouma’s testimony more credible is that her 20 months at DFC 
were up in May 1996.  At that time her pay was converted from a weekly rate to an hourly rate, 
but not increased.  Her pay changed from $403 a week to $8.52 per hour, in part due to the 
investigation of DFC by the Wage and Hour Division (R. Exh. 19).  If her salary increase was 
merely a scheduled adjustment, it should have occurred in May, when her salary was converted 
to an hourly basis, not in August, three weeks before the election.15

Granting benefits during the pendency of a representation election is prima facie 
evidence of intentional interference with Section 7 rights.  Such action is presumed to be for the 
illegal object of influencing employees, Philips Industries, 295 NLRB 717, 731 (1989); NLRB v. 
                                               

15 Kassouma’s pay increase was not alleged as a violation in the Complaint.  However, the 
issue was fully litigated.  The General Counsel’s motion (brief at page 78) to amend to 
pleadings to include this as a separate violation is granted.
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Exchange Parts Co., 375 U.S. 405 (1964).  As Justice Harlan stated in Exchange Parts, supra.

The danger inherent in well-timed increases in benefits is the suggestion of a fist inside 
the velvet glove.  Employees are not likely to miss the inference that the source of 
benefits now conferred is also the source from which future benefits must flow and 
which may dry up if it is not obliged.

375 U.S. at 409.

If  Respondent can prove the existence of a well-established policy that accounts for the 
granting of the benefit regardless of whether the Union was on the scene, a benefit granted just 
before an election may not violate the Act.  DFC has not established that Kassouma’s pay raise 
meets this criteria.

The Election

On Friday, August 23, a representation election was conducted at Douglas Foods.  
Sixteen employees voted against the Union and twelve voted for it.  Two people who tried to 
vote had their ballots challenged.  Upon learning of the election results, two of the Union’s most 
prominent supporters, lease driver Jennifer Tjernlund and her cook, Eve Orlando, quit.16  In the 
separate election held for JK Food Service employees, the cold truck drivers voted against the 
Union 11-1.

The Union’s objections to the Election

On August 30, the Union filed objections to the August 23 election.  It alleged that DFC 
had interfered with its employees’ free and fair choice by engaging in surveillance of union 
supporters, threatening to close its business in the event of union victory, threatening not to 
bargain in good faith, suggesting that voting for the Union was futile, physically grabbing an pro-
union employee while threatening her [another obvious reference to Brackenrich], telling 
employees [by Tofilski] that it would deny making threats or promises under oath, soliciting 
grievances and offering a pro-union employee improved wages and working conditions and 
threatening pro-union employees with adverse actions with regard to their catering routes.

September 1996 meeting to announce sale of routes

In late September, Douglas George held a meeting for his employees at which he 
announced that William Tofilski and his sister, Mary Jo Merollis,17 had each agreed to purchase 
three of his hot truck routes.  George indicated to employees that there was no cause for 
concern about their jobs and suggested they talk to employees of JK Food Service to confirm 
this.

Soon afterwards, Bill Tofilski began driving one of the hot trucks with Ebtisam 
Kassouma as his cook.  Merollis also starting driving on one of these routes.  No written 
                                               

16 Tjernlund filed an unfair labor practice charge against DFC alleging constructive 
discharge.  The charge was dismissed initially and on appeal by the General Counsel.

17 Merollis had worked for DFC prior to 1996.  In 1996, however, she was working as a 
social worker at a hospice until August.  Merollis’ and Bill Tofilski’s mother, Lynn Tofilski, was 
DFC’s morning coordinator until her retirement in August 1996.  She had been working for DFC 
since 1971.
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documents regarding these sales were executed until January 1997.

The termination of Michelle Benkert

On October 23, 1996, Doug George fired Michelle Benkert, a DFC cook.  The General 
Counsel alleges that this termination violated sections 8(a)(1) and (3).  Benkert began working 
in the kitchen for Ezzo’s Foods in June 1995.  In March 1996, with the encouragement of Doug 
and Laura George, Benkert transferred to DFC as a cook on a hot truck.  In May, she began 
working with Debra Beck, who was her truck’s driver/cashier.  Benkert signed a union 
authorization card on May 31.

Douglas George denies that he was aware that Benkert was a Union supporter (Tr. 
2929).  I conclude otherwise.  It is readily apparent from Tofilski’s conversation with Brackenrich 
on July 19 and his conversation with Brackenrich and Benkert on July 22 (Exh. 55, particularly 
pp. 31-37) that Tofilski knew that Benkert had signed a union card.  Tofilski and George both 
concede that Tofilski reported to George on the progress of the union organization drive.  I infer 
he let Mr. George know the identity of every known or suspected union supporter.

Further, I infer that Mr. George was aware of Benkert’s support for the Union from his 
interrogation of driver Elizabeth “Lisa” Bowman18 at the beginning of July.  Bowman went to 
work for DFC on July 1.  She was to assigned to Beck and Benkert’s truck for training.  Both 
Beck and Benkert encouraged Bowman to sign a union authorization card (Tr. 2267).  Both 
were present in the truck when Bowman signed the card.

After she signed the card, Bowman went to the home of Pam Cummins, an independent 
operator of a cold truck.  Although Cummins is not a blood relative, their relationship is so close 
that Bowman refers to Cummins as her aunt.  Bowman told Cummins that she had signed the 
union authorization card.  Cummins immediately called Bill Tofilski and Doug George.  She told 
them Bowman had signed a card.  Bowman then went to speak with Tofilski and then to 
Douglas George (Tr. 2448-9).

Bowman told Mr. George that she received the card from Debra Beck.  He asked her if 
she signed it (Tr. 2281-84).  Bowman replied that she had signed in order to go along with the 
crowd (Tr. 2450).19  Even if  Benkert’s name was not mentioned in the conversation, George 
                                               

18 Bowman was married between July 1996 and the hearing.  Her name is now Elizabeth 
Spears.

19 I conclude that George’s interrogation of Bowman violated section 8(a)(1) of the Act.  
Whether an interrogation of employee about union activities is violative depends on whether 
considering all the circumstances it is coercive.  I find the interrogation of Bowman to be 
coercive despite the fact that she was sent to George by Cummins.  If Cummins told George 
that Bowman had signed an authorization card, he was obligated to decline the opportunity to 
discuss the matter with her.  A young new hire is likely to very intimidated by a one-on-one 
meeting with the company president to discuss her signing of a union authorization card.  That 
Bowman was in fact intimidated is evidenced by her telling George she signed the card due to 
peer pressure.  Moreover, the record as a whole establishes George’s extreme hostility to the 
Union.  In light of this hostility, I conclude Bowman’s face-to-face discussion of why she signed 
an authorization card is likely to have been a very unpleasant and coercive experience.  While 
the General Counsel did not specifically included Bowman’s interrogation in the Complaint, 
paragraph 10(c) generally alleges violative interrogations during this time frame, albeit by 
Tofilski.  In any event the circumstances surrounding George’s discussion with Bowman was 

Continued
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would have known Benkert was involved simply from the fact that she was the only person on 
Beck’s truck besides Beck and Bowman.  Moreover, I think is most likely that Benkert’s name 
was mentioned in the conversation as at least lending support to Beck in her efforts to get 
Bowman to sign the card.

In order to establish that Benkert’s discharge violated sections 8(a)(1) and (3), the 
General Counsel must prove her union activity, DFC knowledge of that activity and that 
antiunion animus was a substantial or motivating factor in Respondent’s decision to fire her.  If 
it does so, DFC may avoid an unfair labor practice finding by showing that even in the absence 
of her union activity, it would have discharged Benkert for non-discriminatory reasons, Wright 
Line, 251 NLRB 1083, enfd. 662 F.2d 899 (1st Cir. 1981).  I conclude that the General Counsel 
has met its burden and that Respondent has not done so.  Douglas Foods was aware that 
Benkert supported the Union.  It was also aware of the aid and comfort she provided to Beck’s 
union activities.  By the time of her discharge, Benkert was the DFC employee most likely to 
retain union sympathies, aside from Beck.  Douglas George was extremely hostile to union 
activity.  The timing of the discharge, while the Union’s objections and unfair labor practices 
were pending, is one factor leading me to conclude that Benkert’s discharge was motivated by 
DFC’s anti-union animus.  The other factors are the disparate treatment of Benkert and the 
pretextual reasons given for her discharge, which are discussed below.

The reasons advanced by Respondent for the discharge are three warnings given to 
Benkert for short-changing customers on food portions and two violations of a new policy 
instituted by DFC for employees punching the time clock.  Benkert acknowledges that Doug 
George warned her three times about inadequate portions in the summer and fall of 1996.  She 
does not, however, acknowledge that the warnings were deserved.  The warnings were 
apparently given on or about August 6, September 13 and October 11 (R. Exh. 8).  The 
warnings were not precipitated by customer complaints but rather by examination of unsold 
food at the end of the day.20  Trucks operated by employee, as opposed to lease drivers, turned 
in unsold food which was examined, usually by Respondent’s office manager, Linda Clark.  
Clark, who did not testify, apparently examined the food to determine whether it complied with 
DFC standards for quality and quantity.  From this record I an unable to determine whether 
Benkert was in fact shortchanging customers on food portions.

In any event, only one of the alleged “portion control” violations occurred within 5 weeks 
of Benkert’s termination and I credit Benkert’s testimony that the only the time clock violations 
were cited by George when discharging her.21  Thus, I conclude further that Respondent has 
not established that it would have nondiscriminatorily fired Benkert for the alleged portion 
control incidents, even in conjunction with the time clock infractions.

_________________________
fully litigated at trial.

20 Respondent never had any food returned or complaints about portions from customers of 
the Beck/Benkert truck (Tr. 3236-7).

21 Doug George’s account of his meeting with Benkert does not contradict her account:
“ I had her come in.  I explained to her there were a variety of things, but the main issue 

right now is this time card problem.   After she was given a notice, she signed it, she 
understood it, she signed it, she got a copy.   I gave her a warning.  She didn’t ask any 
questions.  She then continued to punch out late, and I was going to terminate her.   That was 
it.” (Tr. 2930). 
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Respondent’s defense rises or falls with its claim that it had a nondiscriminatory reason 
for firing Benkert for the time clock infractions.  On October 9, Benkert received and signed for 
a copy of a new DFC policy, which mandated that employees punch in at the timeclock no more 
than 10 minutes before their scheduled arrival time and no more than 10 minutes later than 
their scheduled departure time.  This policy was instituted pursuant to a settlement with the 
Wage and Hour Division of the U.S. Department of Labor (DOL).  DOL informed DFC that 
employees who punched in more than 10 minutes before or after the scheduled arrival or 
departure times would have to be paid overtime.  Douglas Foods also paid employees $42,000 
in back pay as a result of this settlement and incurred $18,000 in legal fees. 

On October 14, Benkert punched in 13 minutes before her scheduled arrival time.   That 
afternoon she received a memo from office manager Linda Clark informing her that her punch-
in time was between 5:15 and 5:25 a.m. and that “anything else is unacceptable.” (G.C. Exh. 
66).22  On Friday, October 18, Benkert punched out 17 minutes after her scheduled departure 
time.23  On October 23, she was fired for these two infractions.

Given the substantial backpay implications of its timeclock policy, I am persuaded that 
DFC considered compliance with the new timeclock policy to be important.  However, I’m not 
persuaded that in the absence of retaliatory motivation, it would have fired Benkert for two 
instances of noncompliance.  The first thing to note is that although Benkert received a sharply 
worded memo from Clark after the punching-in early on October 14, the memo was not a notice 
of disciplinary action, such as Benkert received in May (G.C. Exh. 63).  It did not, as did the 
May notice, warn her that upon a subsequent offense she would be subject to discharge.

Further, DFC has been a very understanding employer when dealing with its employees.  
Firing an employee upon a second infraction such as that committed by Benkert is totally out of 
character for Respondent.  According to Douglas George, DFC “very seldom” terminates 
anyone (Tr. 3117) and “almost never” fires anyone, according to Tofilski (Tr. 1638).  The most 
striking example of DFC’s historic leniency is the case of hourly driver Lesi Slottke (G.C. Exh. 
200).  Slottke collected $635 in sales on October 18, 1995.  The money was not in the DFC 
safe when it was checked by management.  Douglas Foods gave Slottke the benefit of the 
doubt in accepting her claim that she deposited the money and did nothing to her other than put 
a note in her personnel file to the effect that she had been cautioned about turning the handle 
of the deposit safe all the way around.  Slottke was neither suspended nor terminated, she was 
merely told that if she lost money again she would have to account for it.

Comparisons of Benkert’s employment record with those of cook Eric Brown and driver 
Bonnie Gray also lead to the conclusion that Benkert’s termination was discriminatory.  On 
September 11, 1995, Brown was counseled about keeping cooked meat too long.  Afterwards, 
on the same day, he repeated the offense.  DFC gave him a warning that advised him that 
upon a recurrence he would be subject to discharge.  On October 31, 1995, he got another 
warning for keeping gyros and sauce two days longer than Respondent allowed.  Again he was 
threatened with possible discharge upon a recurrence.  On November 17, 1995, he received his 
third warning in little over two months for violations with health implications.  Despite the fact 
that Brown refused to sign the warning, DFC took no additional disciplinary action against him 
                                               

22 Several other employees received similar notices on October 14 and October 25 (Exh. R-
37).

23 Benkert and Beck allege that Benkert punched-out within the specified time period, 
despite the fact that Respondent’s time cards show that she did not.  I do not believe their 
testimony in this regard.
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(G.C. Exh. 183).

Gray was habitually late for work throughout her employment with DFC.  She never 
received any discipline for this problem other than a verbal warning (G.C. Exh. 187, Tr. 3190-
91)).

While it might not be unreasonable for DFC to have disciplined Benkert for a second 
failure to comply with the new timeclock policy within one week, termination is a rather 
draconian penalty for the nature of the offenses and its cost to Douglas Foods.  There is no 
evidence that DFC ever terminated anyone else in comparable circumstances.  Considering the 
tremendous animosity Douglas George bore towards the unionization effort at his facility and to 
Benkert’s partner, Debra Beck, I infer the severity of the penalty exacted upon Benkert was due 
to a significant extent to George’s anti-Union animus.  I therefore conclude that Benkert’s 
discharge violated sections 8(a)(1) and (3) of the Act.

The General Counsel has established a prima facie case that Debra Beck
was terminated in retaliation for her union activities.

If there is anything in this record of which one can be 100% certain it is that Douglas 
George rues the day he hired Debra Beck.  It is almost as certain that the source of his 
animosity towards Beck is her role in initiating and leading the Union organizing drive at DFC.  
Respondent intimated at trial that it believed that Beck was planted at Douglas Foods to start an 
organizing drive.  It asked for the production of Beck’s financial records in an effort to 
demonstrate that she was paid by the Union.  Of course, even if Beck was a full-time union 
organizer, Douglas Foods would be forbidden from discriminating against her on account of her 
union activities, NLRB v. Town & Country Electric, 116 S. Ct. 450 (1995).24

On November 22, 1996, Doug George approached Beck and told her that he had sold 
her truck and her catering route and as a result he had no job for her.  Beck asked if she could 
be a swing driver for DFC.  George indicated he had no need for her services in that or any 
other regard.  The day before Beck was terminated an ad ran in a local newspaper that read as 
follows:

CATERING
ROUTE

OPERATORS
$400-$600

If interested, please apply at
                                               

24 Beck belatedly conceded that she was paid by the Union for the day she responded to 
the subpoena for the representation proceeding.  Towards the end of the hearing she agreed to 
send me a copy of her 1995 tax return for an in-camera inspection as to whether she was on 
the Union’s payroll during that year (Tr. 3597).  This return was never provided.  

Although it might be preferable if the record was clear it this regard, Beck’s failure to provide 
these returns has virtually no significance.  Even if Beck’s tax returns were to show that she 
was a full-time Union employee in 1995, it would not indicate any greater interest in the 
outcome of this case than is already obvious from the record.  Not only might Beck be entitled 
to reinstatement and back-pay with interest if the General Counsel prevails, her interest in the 
outcome of the case was demonstrated by her attendance at counsel table throughout the 
entire 19 days of hearing.  I have already indicated that for this and other reasons, I approach 
much of Beck’s testimony with a great deal of caution.
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32416 Industrial Rd., Garden
City, 9am-4pm, Mon-Fri

313-427-8835

General Counsel Exh. 3.

The ad was placed by Linda Clark, DFC’s office manager (Tr. 2257).  The address given 
in the advertisement is that of Douglas Foods.  The telephone number is one for a line that 
rings in John Schemanske’s office, which is next door to Douglas George’s office and also at 
the desks of Linda Clark, DFC’s office manager, and Donna Riggio, a DFC clerical employee.  
Riggio answered calls in response to this ad, and offered callers employment applications for 
JK Food Service (Tr. 1408, 1412, 2255-57).  I infer that the reason the route driver job at JK 
was not mentioned or offered to Beck was that Doug George retained substantial control over 
JK’s operations.  One does not even have to infer that George knew there was an opening at 
JK or that Schemanske knew that Beck had been terminated.  Linda Clark, an agent of DFC, 
was obviously aware of both facts.25

Beck’s truck and route were purchased on November 22, by Pam Cummins, who was 
also an independent operator of a cold truck route.  On Monday, November 24, Beck’s hot truck 
operated out of DFC’s facility as before, with the same cook who worked with Beck since 
Benkert’s termination, Barbara Paquette.  Driving the truck was Cheryl Foster, who was hired 
by Cummins.  Of all the employees on the hot trucks when they were sold by DFC in late 1996 
and early 1997, only one was not retained by the purchaser -- Debra Beck.

My finding that Beck’s misfortune is something other than coincidence and that the 
General Counsel has established a prima facie case of discriminatory discharge arises from a 
number of factors.  DFC was aware of Beck’s leading role in the organizing drive and had on 
numerous occasions evidenced its hostility towards the Union and to Beck personally on 
account of her union activities.  Some examples of the animus directed to Beck are the threat 
made with regard to her subpoena for the representation hearing, recurring expressions of 
hostility by Tofilski, Tofilski’s removal of Beck from the night catering route and Respondent’s 
increased scrutiny of her performance.26  The timing of her termination, while the objections to 
the election and unfair labor practice charges were pending and the pretextual nature of reason 
for her termination are also factors from which I infer that a prima facie case has been 
established.

Respondent has not rebutted the General Counsel’s prima facie case.

Respondent has not established that its animus towards Beck
emanated from nonprotected conduct.

The extraordinary hatred that Doug George had for Beck by the fall of 1996, is best 
illustrated by his account of interaction with Beck one day in October:

                                               
25 Clark also handed out JK employment applications and interviewed job applicants for JK 

(Tr. 114).
26 The removal of Beck from the night route, which significantly reduced her compensation 

and the increased scrutiny by DFC, are alleged as separate violations and are discussed in 
more detail below.
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A.  Okay.  I walked out to talk to her about something, it may have been one of the 
situations regarding the lack of portioning -- proper portioning.  She was to my right; she 
put her hand on my shoulder.  I told her to get her hand off my shoulder or I’d hit her.  I 
did say that.

Q.  Why did you say that?

A.  Why did I say -- I was appalled that she would touch me.  I was absolutely shocked 
that after -- the situation27 to me was very fresh in my mind, that she would touch me.   
And she said, oh, I doubt you’d do that.  And I told her to try me.

Tr. 2956.

Respondent has not rebutted the General Counsel’s case by showing that its animus 
towards Beck emanated from conduct not protected by the Act.  In this regard, Doug George 
testified that he came to the conclusion that he was being cheated by Beck and Benkert.  The 
opportunity for cheating arose because DFC sold hamburgers with two patties at less than 
twice the price of a burger with a single patty ($3 for a double-burger; $2 for a single burger).  
Non-lease drivers would ask for credit from DFC for the number of two patty burgers sold.  
Thus if a driver reported selling more “double-burgers” than they actually sold, they could 
pocket some of the revenue that should have been turned into Douglas Foods.

Mr. George asserted that Beck claimed credit for more double burgers than she could 
have sold given the number of hamburger patties on her truck.  However, he never provided 
any documentation for this allegation and I am unwilling to credit this assertion without 
persuasive corroboration.  Moreover, he conceded that when William Tofilski substituted as 
cook on Beck’s truck, Beck and Tofilski sold more double burgers than when Benkert cooked 
for her.  Thus, Respondent has failed to prove that Beck cheated it on the double hamburgers 
(See, Tr. 3168-71).28

Respondent also intimates that Beck was a poor employee in other respects.  However, 
the record indicates that while she was not a perfect employee, her performance was as good 
or better than most of DFC’s drivers/cashiers.  Beck’s personnel file  (G.C. Exh. 179) contains 
eight records of customer complaints/disciplinary warnings.  Five of these occurred between 
January 19 and April 30, 1996.  Despite whatever shortcomings are revealed in these incidents, 
Doug George considered Beck the best of the non-lease drivers as late as July 1 (Tr. 3263).  At 
the end of June and the first week in July he sent Barbara Paquette and Lisa Bowman to 
Beck’s truck so that Beck could train them as driver/cashiers.

After Doug George learned that Beck was instrumental in bringing a union organizing 
drive to his company, her personnel file reveals only two instances of alleged misconduct apart 
from the alleged cheating on the double burgers.  One is an uncorroborated hearsay 
                                               

27 This is a reference to the Union’s allegation that Tofilski grabbed Brackenrich and yelled 
at her while making anti-union threats in July, see Tr. 2955.

28 The complaint alleges that Respondent violated the Act in disciplining Beck on or about 
August 23, 1996.  I infer that this allegation refers to the October 24 disciplinary notice 
regarding the double-burgers (Exh. G.C.-179).  I conclude that this notice was discriminatorily 
motivated and therefore find that it violated sections 8(a)(1) and (3).  I will order that any 
reference to this notice be removed from Respondent’s files and that the notice and the 
allegations contained therein not be used against Beck in any way.
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memorandum from driver Pamela Crout accusing Beck of providing poor service on the night 
route on August 7.  The other is a warning on August 14, regarding the wearing of sunglasses 
while serving customers, which is against DFC policy. 

DFC has failed to prove that it had a legitimate non-discriminatory
reason to terminate Beck.

Respondent contends that Beck was terminated simply because her truck and route 
were sold to Pam Cummins, who decided to hire a friend as her driver/cashier, instead of 
retaining Beck.  I conclude, however, that Respondent’s explanation is pretextual.  The sale to 
Cummins was not a bona-fide arms length transaction.  Rather, it was a “sham” motivated in 
large part by DFC’s desire to get rid of Beck and thwart the Union’s effort to get the results of 
the August election reversed by the NLRB.

Cummins worked for Doug George prior to 1991 and then re-established her business 
relationship with him by buying a cold truck route on August 29, 1995 (G.C. Exh. 88).  In the 
1995 agreement Cummins paid DFC $23,100 for her route.  This purchase was made with a 
$1,000 down payment and daily payments of $50.66 for a period of at least 504 days.  The 
$50.66 includes 12% per annum interest on the balance of the purchase price which was 
loaned to Cummins by DFC.  As part of the agreement Cummins agreed to provide service to 
customers on a list prepared by DFC at times determined by DFC.  She also agreed to comply 
with DFC standards with regards to truck sanitation and the freshness of the food sold.  Further 
Cummins agreed to purchase 100% of her products from DFC and to allow DFC management 
to inspect her products and vehicle to assure that DFC standards were being met.  In the event 
Cummins failed to live up to these standards, DFC retained the right to cancel its agreement 
with her and repossess the route and the truck.29

Pam Cummins was aware of the union organizing campaign and Beck’s leading role 
through her discussions in July with Lisa Bowman.  From her conversations with Tofilski and 
Doug George I infer she was also that aware of the hostility of Doug George to the Union and to 
Beck because of her involvement with the Union.

On November 22, 1996, Cummins signed an agreement purchasing DFC catering route 
4 and DFC’s hot truck #406, which until that date was being driven on route 4 by Debra Beck.   
This truck and route was purchased for $85,000, which was financed with a loan at 10% per 
annum from DFC.  In contrast to her 1995 purchase, Cummins was not required to make a 
down payment.  Instead, she was to pay off the loan with 260 weekly payments of $416.77 
(G.C. Exhs. 52 and 53).  This translates to $83.35 a day, similar to what an operator would pay 
DFC pursuant to a lease agreement.

On the same day, Cummins also signed a supply agreement (G.C. Exh. 93) and a 
security agreement (G.C. Exh. 94) with DFC.  In the supply agreement Cummins agreed to 
purchase exclusively from DFC and to “conduct her business and activities in the ordinary 
course and use similar methods of service, purchase, sale, management, accounting and 
operation as used by DFC prior to the date of this agreement.”  DFC’s promise not to compete 
                                               

29 DFC’s control over independent operators of cold trucks was even greater than that 
indicated in the contract.  Ann Pape owned a cold truck but operated a hot truck as a lease 
operator.  When she sold food purchased outside of DFC from the hot truck, Doug George not 
only terminated her hot truck lease but effectively terminated her cold truck business by 
refusing to sell to her (Tr. 804-06).
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with Cummins was binding on DFC only for so long as Cummins continued to conduct business 
in a similar manner to DFC.

The security agreement gave DFC a security interest in both Cummins’ truck and the 
catering route.  Cummins was not allowed to dispose of either without DFC’s prior written 
consent.  She was required to provide DFC with whatever information and records about the 
truck and route as DFC requested, and to allow DFC to inspect the truck.  The security 
agreement describes the material decline in the value of the truck and route as a default on 
Cummins’ part.  This allowed DFC to require Cummins to return the truck and all records 
regarding route 4 to DFC.

Cummins began operating her hot truck with Cheryl Foster as driver and Barb Paquette 
as cook.  Foster in theory paid a $125 lease fee to Cummins.  However, she remitted this fee 
directly to Douglas Foods and there is no indication that any of this fee ever found its way to 
Cummins.  Neither Cummins nor Foster made any money operating their catering route.  
Indeed, Cummins suffered a large financial loss in the 2 1/2 months she owned the hot truck 
route.  On February 22, 1997, Cummins wrote Doug George asking for permission to return 
route 4 and truck #406 to Douglas Foods and asking that DFC forgive the balance of the loan to 
her.  Doug George agreed.  On March 3, 1997, DFC sold route 4 to Karen Mitchell Kurzawa, a 
lease operator on a different hot truck route.30

Given the degree of George’s animus towards Beck and the highly suspicious nature of 
the sale to Cummins, I conclude that getting rid of Beck was a major consideration in DFC’s 
decision to make the purported sale.  I therefore conclude that Beck’s discharge violated 
sections 8(a)(1) and (3).  DFC’s failure to inform Beck of the opening at JK Foods also 
suggests retaliatory motive in her termination.

Other alleged violations involving retaliation against to Beck

The complaint alleges that DFC violated sections 8(a)(1) and (3) by increasing its 
scrutiny of Beck’s performance or giving the impression that it was doing so, and decreasing 
her overtime.  After the commencement of the Union organizing campaign Beck began finding 
crumpled paper towels in her truck, which Tofilski told her were Doug George’s calling card.  
Mr. George confirmed that this is his practice when inspecting catering trucks.  I credit Beck’s 
testimony that she began finding a lot of these towels after the start of the organizing campaign 
and that they were left in part to intimidate or retaliate.  For one thing, her testimony is 
consistent with Tofilski’s concession that he threatened Brackenrich with more intense truck 
inspections if the Union drive was successful.

The General Counsel also alleges that DFC decreased Beck’s overtime in retaliation for 
her union activities.  Until the August election Beck drove an evening catering route for DFC, 
which resulted in substantial overtime pay.  After the election, Beck no longer drove the evening 
route and worked very little overtime, resulting in a marked decrease in her weekly 
compensation.31

                                               
30 The sale to Kurzawa is discussed in more detail below.
31 Exhibit General Counsel-178 indicates that prior to August 31, Beck worked 10 hours of 

overtime during a number of weeks, earning a little over $600.  Occasionally, she worked more 
than 10 hours of overtime, sometimes little or none.   After August 30, she never worked more 
than 3.18 hours of overtime in a week (which apparently had nothing to do with the night route) 
and her gross pay was generally in the $480 - $490 range each week.
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Bill Tofilski removed Beck from the evening route immediately after the election.  He 
asked her how much sales revenue she collected one evening and she said $470.  Tofilski 
commented adversely about the amount and said the driver on the evening before Beck had 
collected $500.  He then said he was going to get a driver who could make money on the route.  
Beck told him if he thought anybody else could do a better job, she wished him good luck (Tr. 
2035).  A few hours later Tofilski informed Beck he had removed her from the evening route.  
Based on the timing of this action, the animus of DFC towards Beck and the scant justification 
for taking away her overtime, I conclude this was also done to retaliate for her Union activities.

Douglas Foods violated section 8(a)(1) and (3) in partially closing its 
catering service operations and terminating the employment of unit 

employees in the driver and cook classification.

Between October 1996 and March 1997, Douglas Foods sold all its hot trucks and hot 
truck routes and terminated the employment of all its cooks and drivers.32  With the exception 
of Debra Beck, all the drivers and cooks were hired by the purchasers, each of whom was 
either a former DFC supervisor or employee.  I conclude that these transactions and 
terminations violated the Act as alleged in paragraphs 16 and 18 of the complaint.  They were 
not arms-length transactions and were “shams” motivated in large part by DFC’s desire to 
thwart the Union’s efforts to overturn the results of the August 1996 election and obtain a 
bargaining order from the NLRB.

My conclusions that these were not lawful sales emanates from their timing, while the 
Union’s objections and unfair labor practices were pending, the extreme hostility of Respondent 
to the Union, evidenced in part by its unfair labor practices, and the nature of the transactions 
themselves.

With regard to timing, the fact that DFC sold its cold trucks and routes to Schemanske 
months before Beck made her initial contact with the Union lends some support to 
Respondent’s argument that Doug George had decided to get out of the retail business before 
he heard of the Union and that the sale of the hot trucks and hot truck routes was unrelated to 
the organizing drive.  However, I find this evidence is outweighed by other factors indicating 
unlawful motivation.

Respondent contends that the sale of the hot trucks and the cold trucks are part of the 
same plan to get out of the retail distribution business.  DFC contends this decision was  
motivated in part Mr. George’s heart condition.  However, he had open heart surgery in 1981 
and 1989, and there is no indication that his health has deteriorated since then.  DFC further 
contends that Mr. George attempted to sell the hot trucks and hot truck routes to Schemanske 
in 1995 and then tried to sell them in groups or “pods” to Mary Jo Merollis in March 1996, and to 
his cousin, Albert Dunn, in June and July 1996.  I conclude, however, that Respondent has not 
established that it made a bona fide attempt to sell the hot trucks and hot truck routes prior to 
learning of the Union campaign.

The contention that the hot truck sales were long contemplated and motivated solely by 
legitimate business concerns is inconsistent with the spirited and concerted antiunion campaign 
waged by Tofilski and Doug George, Fugazy Continental Corp., 265 NLRB 1301, 1303 (1982) 

                                               
32 However, it appears that DFC was operating one of these routes in the summer of 1997, 

after it had been returned to it by William Tofilski.
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enfd. 725 F.2d 1416 (D.C. Cir. 1984).  When he spoke at the ground breaking in April, Doug 
George gave no indication, as he did in September, that he was interested in selling hot trucks 
and hot truck routes.  Moreover, DFC’s purchase of a hot truck route from Barry Karras at the 
end of June is inconsistent with the contention that Mr. George was in the process of divesting 
himself of such routes.

The evidence of DFC’s efforts to sell the hot truck routes prior to July 3, 1996, emanates 
from witnesses closely allied with Douglas Foods and is not credible.  Albert Dunn apparently 
visited DFC’s facility in July, but the fact that Doug George didn’t inform him about the 
organizing campaign is a good indication that there was no bona fide effort by George to sell 
hot truck routes to Dunn.33  Moreover, the comments of Tofilski to Tjernlund and of attorney 
Mamat to Radtke strongly suggest that the sale of the hot trucks was indeed related to the 
Union campaign.

Douglas George has not found any buyers for the hot trucks who were not his former 
employees or supervisors.  It is not clear that any of them have been able to run them 
profitably, other than possibly one-at-time, in a manner exactly like a pre-sale lease operator.  
Moreover, the nature of the transactions are a further indication that they are sham motivated 
by a desire to thwart the Union.

Sales to Bill Tofilski

There is no evidence that Douglas George considered selling any hot trucks or hot truck 
routes to Tofilski prior to July 22.  Indeed, Tofilski’s conversation with Tjernlund on July 19, and 
Respondent’s attorney Mamat’s remark to Union attorney Radtke on July 22, strongly suggest 
that the sale to Tofilski was motivated by a desire to thwart to Union.  Similarly, in a July 22 
conversation with Brackenrich, Benkert and cook Eric Brown, Tofilski said he needed a change 
of jobs, not that he was talking to Doug George about buying routes (Tr. 1632).34

Moreover, the sales were extraordinarily irregular business transactions.  In late 
September, Doug George announced that he was selling hot trucks and hot truck routes to 
Tofilski.  On October 26, Ebtisam Kassouma, who been working on a truck driven by Tofilski, 
signed a document acknowledging that she was an employee of Tofilski’s Patriot Catering, 
rather than DFC (Tr. 1498).  Jennifer McGeough signed a similar document a few days earlier 
(G.C. Exh. 151).  However, no documents relating to the sale of any hot truck routes were 
executed by Tofilski and George until the end of January 1997.  The Board views such a delay 
in formalizing the sale as an indication that a transaction was not arms-length, Fugazy 
Continental Corp., 265 NLRB 1301 enfd. 725 F.2d 1416 (D.C. Cir. 1984).

Tofilski supposedly purchased 3 hot truck routes for $265,000.  The sale was financed 
by Douglas Foods at 10% per annum interest (G.C. Exh. 18).  Unlike his purchase of a cold 
truck in 1994, he made no down payment.  Instead, he was to make 364 weekly payments of 
$1015.  This translates into $67 per day, per route, very similar to the lease fees charged by 

                                               
33 I conclude that Exhibit G.C.-51 does not corroborate Doug George’s claim that he 

attempted to interest Dunn in buying the hot trucks before he found out about the organizing 
campaign.  I note in this regard Dunn’s testimony that the document “was Russian to me...I can 
read an operating statement of my own business as well as a normal operating statement.  I 
don’t think this is an operating statement.  But I basically did nothing with it.” (Tr. 2547).

34 I conclude that this conversation was intended to make his audience concerned about 
their jobs and was likely to have such an effect.
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DFC in the summer of 1996.  The trucks also operated just as they had before the sale.  They 
carried the DFC logo and telephone number and at least two had a DFC menu board.

Section 25 of the Asset Purchase Agreement signed by Tofilski allows him to return all  
trucks and routes to DFC before September 30, 1997, with all amounts owed DFC forgiven.  By 
mid-July 1997, Tofilski had returned two of the three hot truck routes to Douglas Foods.  
Although Tofilski was in theory charging a lease fee to the drivers/cashiers of two of his routes, 
there is no indication that he collected any money from them.

Douglas Foods retained considerable control over all three routes. DFC’s commitment 
not to compete with Tofilski is only good so long as Tofilski runs his business in the same 
manner as DFC did previously.  Tofilski had no right to sell his “business.”  Indeed, he made no 
effort to sell the two routes on which he was not making money.  He returned them to Doug 
George, who sold one to Dawn Alman, a cook who previously worked for DFC and then for 
Tofilski.  The other route was apparently being operated by Douglas Foods in July 1997 (Tr. 
1618-19).35

Sales to Mary Jo Merollis

Mary Jo Merollis, Tofilski’s sister, worked for DFC in a management position prior to 
1991.  From 1991 to August 1996, she was a social worker at a hospice.  She testified that she 
had discussions with Doug George in about March 1996, about returning to DFC as either a 
supervisor, salesperson or purchaser of a catering route.  At about this time Merollis received a 
promotion from the hospice and decided to stay there.36

                                               
35 I conclude the sale to Dawn Alman, was also a sham transaction.  She apparently bought 

one of Tofilski’s former routes from DFC under the same terms and conditions as Tofilski.
36 While Merollis’ testimony appears to be intended to leave the impression that the sale of 

hot truck routes was discussed, she never said that (Tr. 988-89).  Even on its face, Merollis’ 
testimony does not establish that the hot trucks as opposed to a cold truck route were 
discussed.  I conclude that the record does not establish that Doug George made any attempt 
to sell hot truck routes to Merollis prior to learning of the Union organizing drive.  In this regard I 
note she testified that she next contacted Doug George in “maybe June” (Tr.  992).



JD–35–98

 5

10

15

20

25

30

35

40

45

24

Merollis returned to DFC after the August election.  In September Doug George 
announced the impending sales of hot truck routes to her and Tofilski.  By this time she was 
aware of the Union’s objections to the election and the filing of unfair labor practice charges.  In 
October, Merollis began driving on hot truck route 8.  At this time she told Ann Pape, the lease 
driver of route 8, that Pape was to cook and Merollis would drive.  The contractual agreements 
regarding Merollis’ purchase of this and two other routes were not executed until January 31, 
1997 (G.C. Exh. 70).  Thus, Merollis’ exercised authority over the manner in which the route 
operated long before she had title to it.

A week or so later, Pape’s lease was terminated by Doug George for selling pizza that 
had not been purchased at DFC.  Even before her contracts were signed two of the trucks 
Merollis was buying were painted so as to obscure the DFC logo.  All three, however, still carry 
the DFC menu board and have DFC’s telephone number on the side of the truck.

Merollis initially operated solely with employees she inherited from DFC.  Since May 
1997, she has replaced two, who left her company.  She purchased her routes for $207,500,  
financed at a rate of 10% per annum by DFC.  Like her brother, Merollis made no down 
payment.  Instead she has 364 weekly payments of $794.94.  On a per route, per day basis, 
her payments are $88, very similar to what a lease operator paid in the summer of 1996.

As in Tofilski’s case, DFC maintained considerable control over Merollis’ business.  She 
cannot sell any of her routes without prior written approval of DFC (G.C. Exh. 72, para. 2(f)).  
Until July 29, pursuant to a “supply agreement” with DFC, Merollis had to purchase 75% of 
certain products from DFC and had to “use similar methods of service, purchase, sale, 
management, accounting and operation as used by DFC prior to the sale (G.C. Exh. 71, paras. 
1 and 3).  On July 29, 1997, Doug George released her from the supply agreement because 
customers whose employees were represented by the United Auto Workers, threatened to 
cancel her service if she continued to operate pursuant to it (G.C. Exh. 214).

Although Merollis has her own workers compensation insurance, product liability 
insurance, accountant, tax identification number and other indicia of independence from DFC, I 
conclude that the totality of the record indicates that the sale to her was a sham transaction 
motivated in large part by DFC’s desire to thwart the Union.

Sale to Sheila Thomas

Sheila Thomas was a lease route operator of a DFC hot truck during the summer of 
1996 on route 18.  She paid DFC a lease fee of about $80 per day.  On March 29, 1997, she 
became the owner of a hot truck which she operates on the same route. Kelly Alman, who was 
her cook for several years before the sale, continued in this capacity.  Thomas pays Alman the 
same salary she earned with DFC.  Alman orders all the food for the truck.

Thomas continues to operate her truck out of DFC’s facility and has her truck serviced 
with the assistance of DFC’s mechanics.  Her sales contract forbids her to assign, transfer, 
mortgage or dispose of her truck and route without the prior written consent of DFC (G.C. Exh. 
56).  Thomas’ testimony suggests far more independence from DFC than that exercised by 
other purchasers.37  In view of her economic dependence on DFC, I find her testimony to be 

                                               
37 Both Thomas and George testified that Thomas bought her truck and hot truck route for 

$25,000, which was paid in check and cash.  Doug George testified that he deposited these 
checks sometime between March 29, the day Thomas paid him, and May 30.  Thomas, unlike 

Continued
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unreliable.  I conclude that the sale to Thomas is part of one plan to eliminate the bargaining 
unit and is also a sham.

Hot Truck Route Sale to John Schemanske (JK Food Service)

In March 1997, Schemanske took control of hot truck route 3, which he services with 
one of his cold trucks.  In a contract dated March 29, 1997, he agreed to pay $7,000 for this 
route. He contracted to pay DFC $316.59 a week, a figure which includes 8% interest.  There 
was no down payment provided for in the contract.  Paragraph 6 of Schemanske’s contract to 
buy route 3, G.C. Exhibit 124, provides as follows:

...there are no hidden oral or other representations made between the parties.   This 
agreement is the complete understanding of the parties...No future changes in terms of 
this agreement shall be valid, except when reduced to writing and signed by both buyer 
and seller.

Despite this language JK Food Service had made no payments for this route as of July 
17, 1997 (Tr. 1390).  This is sufficient to establish to my satisfaction that all transactions 
between JK and DFC are not arms-length.

Sale to Karen Mitchell Kurzawa

Karen Mitchell Kurzawa worked for DFC as a DFC lease operator from 1990 to the 
spring of 1996.  In January 1997, she returned to DFC as a lease driver on hot truck route 3.  
On March 4, 1997, she purchased hot truck route 4 from DFC, under terms virtually identical to 
those of Pamela Cummins’ purchase of the same route a couple of months earlier.  The fact 
that Kurzawa made no attempt to negotiate a lower purchase price despite the fact that 
Cummins lost a lot of money on the route is one of many factors indicating a sham transaction.  
Kurzawa purchased a different truck, which she drives on the route.  Cummins’ truck is used by 
DFC as a spare.  Kurzawa’s experience suggests that one can only operate the route profitably 
if they drive it themselves, just as a lease operator would have done.

Almost nothing has changed in the operation of catering route 4 since it was operated 
by DFC and then Cummins.  Kurzawa operates in virtually the same manner as a DFC lease 
operator.  She sells food prepared by Douglas Foods’ sister company, Ezzo’s.  Instead of 
retaining her gross receipts minus a lease fee, Kurzawa retains her gross receipts minus her 
loan payments, the amount of which are very similar to a lease fee.  DFC’s logo and telephone 
number appear on the side of her truck.  The truck also displays a DFC menu board.  Kurzawa 
charges DFC’s suggested prices so that they do not differ from those charged by other trucks 
associated with DFC.  Other DFC-affiliated trucks serve some of Kurzawa’s customers at 

_________________________
other hot truck route purchasers, did not sign a supply agreement.  I am not persuaded that the 
testimony of Thomas and George fully and accurately represents the nature of the sale to 
Thomas.  As the discussion below regarding John Schemanske indicates, the reality of Doug 
George’s transactions with his close associates and employees is not always consistent the 
documents executed by them.  Finally, one can not view the sale to Thomas in isolation.  The 
sham nature and illegal motive for Doug George’s other sales suggests that the sale to Thomas 
is a sham as well.



JD–35–98

 5

10

15

20

25

30

35

40

45

26

different times of the day.  Kurzawa has a verbal agreement to enables her to use a DFC spare 
truck without charge when her truck has broken down.

The circumstances of the sale to Kurzawa lead me, in conjunction with the other 
evidence surrounding the hot truck/route sales, that these sales are all part of one plan 
motivated by a desire to avoid unionization and are sham transactions.

Respondent’s unfair labor practices between the filing of the representation
petition and the election warrant setting aside the election.

The Board’s policy is to set aside an election whenever an unfair labor practice occurs 
during the critical period between the filing of the representation petition and election.  There is
a limited exception to this policy, however, in situations where the misconduct is de minimis with 
respect to affecting the results of an election, Video Tape Co., 288 NLRB 646 n. 2, 665 (1989).  
In the instant case Respondent committed a number of unfair labor practices during the critical 
period which in no way can be deemed de minimis.  Therefore, I conclude that the Union’s 
objections have sufficient merit to set aside the election of August 23.

An order requiring Douglas Foods to bargain with the Union is the appropriate remedy
for the violations that prevented a fair and free representation election

Under NLRB v. Gissel Packing Co, 395 U.S. 575 (1969) there are two categories of 
cases in which the Board may issue a bargaining order.  “Category I” cases are those marked 
by outrageous and pervasive unfair labor practices.  “Category II” cases are less extraordinary 
cases marked by less pervasive practices which still have the tendency to undermine majority 
strength and impede the election process.

I conclude that a bargaining order is appropriate in the instant case on the basis of the 
“Category II” criteria.  Therefore, I find it unnecessary to determine whether DFC’s violations 
rise to the level of “Category I.”  To warrant the issuance of a bargaining order in “Category II” 
cases, 1) the union must have had majority support within the bargaining unit at some time; 2) 
the employer’s unfair labor practices must have had the tendency to undermine majority 
strength and impede the election process; and 3) the possibility of erasing the effects of past 
unfair labor practices and ensuring a fair rerun election by use of traditional remedies is slight, 
and the once-expressed sentiment in favor of the union would be better protected by a 
bargaining order, CWI of Maryland, Inc., 321 NLRB 698, 709-10 (1996), enfd. 127 F.3d 319, 
333-334 (4th Cir. 1997).

The Union had a the support of a majority of employees in the bargaining unit as of July 3.

The General Counsel contends that the Union had valid authorization cards signed by 
19 of 33 employees in an appropriate bargaining unit at DFC as of July 3.  He further contends 
that this satisfies the Gissel requirement of majority support.  Respondent argues that majority 
support has not been established.  It contends that the bargaining unit includes several 
employees not considered by the General Counsel.  It also contends that the lease drivers who 
signed cards were independent contractors, not employees.  Finally, DFC challenges the 
validity of several of the authorization cards.  For the reasons stated below, I conclude that the 
Union had valid authorization cards for 18 of 32 bargaining unit members on July 3, 1996, the 
day it requested recognition from Douglas Foods.



JD–35–98

 5

10

15

20

25

30

35

40

45

27

Exclusion of Office Clericals

As a preliminary matter I find that Douglas Foods is bound by the July 22 stipulated 
election agreement.  In this agreement it agreed to inclusion of lease route operators and 
implicitly agreed that office clericals Donna Riggio and Lisa Cottenham were excluded from the 
bargaining unit.38  The purpose of consent elections is to secure speedy resolution of 
representation issues.  If a party feels strongly enough about the inclusion or exclusion of a 
particular group of employees, it must litigate in the representation proceeding and not wait until 
a unfair labor practice proceeding to raise issues that could have been resolved months or even 
years earlier, Atlanta Hilton & Towers, 278 NLRB 474, 478 (1986); Tribune Co., 190 NLRB 398 
(1971); Maremont Corp., 325 NLRB No. 29 (December 31, 1997).  It is totally contrary to 
statutory scheme to allow a party to repudiate such a stipulation after an election.  This is true 
regardless of whether the Union won or is asking for a Gissel order in the wake of a defeat.

Lease Route Operators were employees and properly included in the bargaining unit

Board precedent suggests that it may review a stipulation de novo if it violates an 
express statutory provision.  Although I conclude that the July 22 agreement does not violate 
the Act, I will consider the issue of whether Respondent’s lease drivers were employees to take 
account of the possibility that a reviewing body may conclude that a stipulation which includes 
persons who may be independent contractors, may run afoul of section 2(3).

The Board applies the common law right-of-control test to determine whether individuals 
are independent contractors or employees within the meaning of Section 2(3) of the Act.  An 
employer-employee relationship exists when the employer reserves the right to control not only 
the ends to be achieved, but also the means to be used in achieving such ends, Elite Limousine 
Plus, 324 NLRB No. 182 (November 6, 1997) at pp. 10-11.  There are factors regarding the 
lease route operators that suggest an independent contractor relationship.  Most obvious is 
their method of compensation, which gave them much more control over what they earned than 
if they were hourly drivers.  They owned the food on their truck and kept the daily profits.  Lease 
drivers received no credit for food that was waste and bore the risk of theft from their trucks.  
Lease operators paid Michigan’s sales tax, filed a schedule C (Profit or Loss from Business) 
with their Federal income tax returns and did not have income tax withheld by DFC.  Unlike 

                                               
38 The understanding of the parties was that office clericals were excluded from the 

bargaining unit, even though they are not excluded by the express terms of the stipulation.  This 
is established by the fact that Doug George and office manager Linda Clark left them off the 
Excelsior list, Linda Clark’s notes of August 9 (Exh. G.C.-22) and because Respondent never 
contended they were part of the bargaining unit until the instant unfair labor practice proceeding 
(Tr. 3051-4).

In any event, the Union’s petition seeks representation of a unit of drivers, cooks, 
mechanics, maintenance and store employees.  It does not mention office clericals.  The record 
establishes that the Union proposal is for an appropriate unit. When the Union’s proposed unit 
is appropriate, the Board does not consider whether a different unit proposed by an employer is 
a more appropriate unit, P. J. Dick Contracting, 290 NLRB 150, 151 (1988).

Although Lisa Cottenham worked for 3 of her 8 hours a day in the store, Respondent did not 
contend she was included in the bargaining unit until the instant ULP proceeding.  I conclude it 
is foreclosed from doing so by its failure to raise this issue prior to the election.  Indeed, I view 
its exclusion of Cottenham from the Excelsior list as an admission that she was not part of the 
bargaining unit.  In any event, the record indicates that the Cottenham’s interests were much 
closer to the other office clerical than to the other store employees.
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hourly drivers, lease operators did not punch DFC’s time clock or get paid vacations.  They 
were also, unlike hourly drivers, able to extend credit to customers.

However, these considerations are outweighed by those factors that indicate employee 
status.  First and foremost of these is that the lease operators serviced stops assigned by DFC 
at times determined by DFC.  DFC managers, such as George and Tofilski, periodically went to 
their service stops to determine if they were on time and had kept their food hot.  Respondent 
at times exercised its authority to add and subtract customers from the routes of the lease 
drivers without their consent.  Additionally, in practice lease operators charged their customers 
DFC’s “suggested prices.”39  These prices were listed on a menu board with the DFC logo.  
Although lease drivers could buy food from vendors other than DFC if they obtained their own 
liability insurance, none of them did so.  Lease and hourly drivers both drove trucks with DFC’s 
logo and telephone number on the side and were also subject to the same dress code.

In 1996, lease drivers were also scheduled for Saturday work by Bill Tofilski on the 
same basis as hourly wage drivers.  The terms of their lease agreements made no provision for 
such work. Lease drivers were not allowed to sell or assign their leases without the approval of 
DFC, nor were they able to use fill-in drivers who had not been approved by Douglas Foods.  In 
October 1996, Ann Pape was ordered to cook on hot truck route 8, rather than drive, by Mary 
Jo Merollis, a management employee of DFC, prior to Pape’s termination as the lease operator 
of that route (Tr. 797-98).  The trucks of lease operators were inspected by DFC and the cooks 
on their trucks were supervised closely by Respondent (G.C. Exh. 86).  On balance the record 
establishes that the lease operators were employees of Douglas Foods.

Steve Barney and Ross Canfield were excluded from the bargaining unit because they were 
supervisors

As is the case with Riggio and Cottenham, DFC never contended that Steve Barney, its 
store supervisor, or Ross Canfield, its line supervisor, were entitled to vote in the August 1996, 
election until this ULP proceeding.  It did not include them on the Excelsior list.  I conclude that 
it is precluded from arguing now that they are not supervisors and therefore part of the 
bargaining unit.

I would also note that on page 2 of General Counsel Exhibit 205, Barney and Canfield 
are described by Respondent as supervisors.  They were also described as such by John 
Schemanske, who was DFC’s General Manager for several years.  Schemanske also 
confirmed that Canfield and Barney had the authority to discipline employees and at times 
exercised that authority (Tr. 1405-06).  Barney, in the store, and Canfield, on the truck wash 
line, directed the work of other employees and contributed to their performance evaluations.

                                               
39 Hourly and lease drivers could sell food at a discount after their last scheduled stop 

(“redlining”) only with the approval of Doug George.  Moreover, DFC concedes that lease 
operators regularly serviced stops which were visited at other times of the day by other DFC-
affiliated trucks.  DFC, for all practical purposes, required that lease operators charge the DFC 
suggested price at such stops (Exh. G.C- 43a, p. 20, Tr. 3000-3002).
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Barney and Canfield’s status is similar to the “foremen/assistant supervisors” described 
in Hexacomb Corp., 313 NLRB 983 (1994), which is cited in Respondent’s brief at page 61.  
However, their situation is distinguishable in that the Hexacomb foremen only had supervisory 
authority when their respective supervisors were sick, on vacation or on leave (8-10% of the 
time).  Canfield and Barney had the authority to discipline and direct other employees at all 
times they worked.  On this basis I conclude they exercised sufficient independent judgment to 
be considered section 2(11) supervisors.

Barb Paquette was not a member of the bargaining unit

Respondent at page 62 of its brief argues that Barb Paquette was inadvertently omitted 
from the Excelsior list and should be included in the bargaining unit because she was clearly 
working for Douglas Foods prior to July 1, 1996.  Although Paquette worked for DFC starting in 
June, she was not a “full-time or regular part time” employee until September, and therefore not 
properly included in the bargaining unit.  She appears on none of DFC’s payroll records 
between June and August.  General Counsel Exhibit 205, prepared by Respondent, gives 
Paquette’s hire date as September 3, 1996.

Lana Celso was included in the bargaining unit as of July 1996; Adrienne Kaufman was not.

In a similar vein, DFC contends that Lana Celso, a cook who the General Counsel 
includes in the bargaining unit, and Adrienne Kaufman, a store employee excluded from the 
bargaining unit by the General Counsel, should not be treated disparately. Celso signed a 
Union authorization card; Kaufman did not.  Celso had not performed work for Respondent 
since February 1996, and was receiving workers compensation benefits in July.  Kaufman went 
on maternity leave on April 1.  Neither ever returned to work at DFC.

Nevertheless, Celso was carried on Respondent’s payroll records as an active employee 
until December.  Kaufman was listed as terminated as of April (G.C. 123, R. 13).  In 
distinguishing those employees who are included and those who are excluded from a 
bargaining unit, the Board has drawn a line precisely upon such a distinction.  An employee on 
sick or maternity leave who has not quit or been discharged is eligible to vote in representation 
hearings, Red Arrow, 278 NLRB 965 (1986); Sylvania Electric Products, 119 NLRB 824, 832 
(1957).  One who has quit or been discharged is not eligible.  Thus, Celso was in the bargaining 
unit in July 1996; Kaufman was not.

Barry Karras and Dawn Alman were not members of the bargaining unit in July 1996.

DFC contends that if lease drivers are included in the bargaining unit, Barry Karras 
should be included although he too was not on the Excelsior list.  Further, it argues that Dawn 
Alman, who worked as a cook on Karras’ hot truck in July and August, should be included in the 
bargaining unit.40

Karras’ situation was very different than that of the lease route drivers previously found 
to be employees.  There was never any lease route agreement between Karras and DFC.  
Karras leased a truck from DFC and was supposedly building up a service route for himself in 
1996.  He appears to have been an independent operator.

                                               
40 Dawn Alman and Lana Celso were the two employees whose ballots were challenged at 

the election (Exh. G.C.- 2).
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Douglas Foods agreed to buy the route if Karras developed it into a sufficiently profitable 
enterprise.  On June 29, Karras sold the route (No. 90) to DFC.  Karras agreed to continue 
driving the route temporarily after the sale.  He did this for about two weeks.  Sometime in mid-
July a DFC driver began operating the route.  After two weeks Doug George concluded that 
Karras had misrepresented the size of the route and stopped paying him (Tr. 3060-64, 3372-
3400, 3459-64, G.C. Exhs. 220, R. 31). 

The record does not establish either that Karras was either a lease route operator or an 
employee of DFC at anytime during 1996.  Respondent appears to have been paying for his 
brief services in July as part of its agreement to purchase his route.  There is no indication of 
any control over the manner in which Karras performed his services either before or after June 
29.  I therefore conclude that Karras was not part of the bargaining unit.

Dawn Alman, the cook on Karras’ hot truck, worked for Karras, not DFC, during July 
1996.  Unlike other hot truck cooks she was paid by Karras (Tr. 3064).  General Counsel Exhibit 
205, generated by Douglas Foods, list Alman’s date of hire as August 12.  Therefore, she was 
not part of the bargaining unit in early July when the Union claims it had  majority support.

The record does not establish that Francis Michael Leathed was a member of the bargaining 
after June 21.

Francis Michael Leathed, a driver/cashier signed a Union authorization card on June 20.  
Douglas George testified that on about that date he became a lease driver rather than a hourly 
employee.  According to George, Leathed failed to show up the next day and hasn’t worked for 
DFC since.  Debra Beck asserts she saw him working at Respondent’s facility until mid to late 
July.

Respondent’s payroll records show Leathed being paid through the pay period ending 
May 24 (G.C. Exh. 108).  He does not appear on their pay records for the week of May 25 -
May 31 and then was paid for approximately 9 hours of work during the pay period June 1 -
June 7.  Respondent Exhibit 13 lists him as terminating his lease on May 21.  I conclude that 
there is no reliable evidence that Leathed worked at DFC after the first week of June and that 
he did not work there at times when the Union claims to have represented a majority of 
employees in the bargaining unit.

Respondent’s Challenge to the Validity of Authorization Cards: Scott Staley

Scott Staley’s card is challenged on the grounds that it was never authenticated (R. br. 
at p. 63).  Ebtisam Kassouma gave a card to a line worker named Scott on April 22, the day 
after she obtained a signed card from Lana Celso.  Although she did not know his last name, 
the only Scott working at DFC at this time was Scott Staley, who left DFC on August 2.  Staley 
signed the card outside of Kassouma’s presence and returned it to her.  The record establishes 
to my satisfaction that General Counsel Exhibit 129 was signed by Scott Staley and is valid. 

The Board has long held that an authorization card can be properly authenticated by a 
person other than the signer and that the latter’s absence as a witness need not be 
accounted for...The Board will...accept as authentic any authorization cards which were 
returned by the signatory to the person soliciting them even though the solicitor did not 
witness the actual act of signing.

McEwen Manufacturing Company, 172 NLRB 990, 992 (1968).
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Mike Konkel

Mike Konkel was given an authorization card by cook Eve Orlando.  He read the card 
(G.C. Exh. 84) signed it and gave it back to Orlando.  She gave the card to Union organizer 
Mark Charette on June 13.  The card is dated June 12.  The original card indicates that Konkel 
wrote something other than “6” for the month on the dateline.  Regardless of whether the card 
was changed by Konkel or somebody else I am persuaded that he signed the card on June 12 
and that it is valid.

Lisa Bowman (Spears)

Bowman started working for DFC on Monday, July 1.  She was assigned for training to 
the truck on which Debra Beck was the driver/cashier and Michelle Benkert was the cook.  At 
the urging of Beck and Benkert, Bowman signed the card and dated it July 1.  Bowman testified 
that she signed the card several days later, probably about July 5, but backdated the card at the 
urging of Beck.  For this reason Respondent contends that Bowman’s card should not be 
counted in determining whether the Union had majority support as of July 3, when the 
representation petition was filed.  Beck denies having Bowman backdate the card.

I conclude that the card was signed on July 1.  Even if it wasn’t, it is immaterial because 
there were no changes in the size of the bargaining unit between July 1 and July 8, the latest 
the card could have been signed (R. Exh. 13).  Bowman signed the authorization card in part 
because Beck told her that DFC would not be able to make her a lease operator against her 
wishes and in part because, as a single mother, she was interested in obtaining health 
insurance.  She was sufficiently interested in the Union that she checked “yes” next to box 
asking if she would participate in an organizing committee (G.C. Exh. 174).

Shortly thereafter, at the urging of Pam Cummins, she went to talk to Doug George.  
She told George that “from day one” she was getting pressure to join the Union (Tr. 2450).  
Moreover, it seems unlikely that Beck, knowing that the Union was close to majority support, 
would not lobby Bowman on her first day at work.  Bowman testified that she signed the card 
within a half-hour of receiving it, which, despite Bowman’s testimony to the contrary, is likely to 
have been on July 1 (Tr. 2268-70).41

                                               
41 There are reasons to be suspicious about Beck’s testimony regarding the signing of the 

card.  She turned Pam Crout’s card in to Union organizers Charette and Rekuc on July 2, the 
day Crout signed the card.  However, she did not turn in Bowman’s card until July 8.   Rekuc’s 
insertion on Exhibit General Counsel-224 regarding “Deb forgot Lisa’s card” also looks 
suspicious.  However, I do not regard Bowman to be any more of an unbiased witness than 
Beck.  She no longer works for DFC, but obviously has strong loyalties to Cummins, who has 
strong loyalties to Doug George.  On balance I find Beck’s scenario concerning the timing of 
Bowman’s card signing to be more plausible than Bowman’s in view of the following:  George’s 
testimony that Bowman stated that Beck solicited her from “day one,”  the fact that soliciting 
Bowman on her first day is consistent with the fact that Beck gave Bonnie Gray an authorization 
card on her first day of Beck’s truck and the lack of any motive for Beck to delay her solicitation 
of Bowman.
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Did the Union mislead several DFC employees in obtaining their signatures on authorization 
cards?

With the exception of Robert Keith Turner, the boyfriend of union advocate Eve Orlando, 
Respondent elicited testimony from every card signer who still works out of its facility.  Each of 
these witnesses testified to the effect that they were told that the cards were being solicited to 
obtain an election and/or so that the Union could provide them with information.  DFC argues 
that in light of this testimony these cards should not count in determining whether the Union had 
the support of a majority of employees in the bargaining unit.

Each of these employees signed a card which reads as follows:

REPRESENTATION AUTHORIZATION

I hereby designate and authorize the United Food & Commercial Workers Union, Local 
876, to represent me for the purpose of collective bargaining, and herewith withdraw any 
previous authorization given to any other organization to represent me for the above 
mentioned purpose.

In determining whether these cards should be counted, “...employees should be bound 
by the clear language of what they sign unless that language is deliberately and clearly 
canceled by a union adherent with words calculated to direct the signer to disregard and forget 
the language above his signature...”

N.L.R.B. v. Gissel Packing Co., 395 U.S. 575, at 606 (1969).

I am also mindful of the Gissel court’s observation that “employees are more likely than 
not, many months after a card drive and in response to questions by company counsel, to give 
testimony damaging to the union, particularly where company officials have previously 
threatened reprisals for union activity in violation of section 8(a)(1)”, Id. at 608.

Valerie Baker

Valerie Baker is a cook, who had been working for Douglas George for about 10 years 
in the spring of 1996.  In the fall of 1996, she began riding with Mary Jo Merollis, and became 
Merollis’ employee in February 1997 (R. Exh. 13).  Merollis increased her salary from $9.32 per 
hour to $11.00 per hour (Tr. 2499).  Baker signed a Union authorization card at a meeting at a 
Budgetel motel on April 11, 1996 (G.C. Exh. 170).  Six other employees of DFC and JK 
attended the meeting, including Beck, Kassouma and Orlando, as wall as Mark Charette and 
Tom Rekuc from the Union.

Baker attended the meeting in part to hear what the Union representatives had to say 
about a retirement plan.  She recalls a discussion about medical benefits although she wasn’t 
interested because she had health insurance through her husband’s employer.  The 
authorization cards were out on a table.  After about 30 minutes she and other employees 
picked up the cards and signed them.

Baker testified that the group was told that the purpose of the cards was to find out if 
they there were enough people interested in having an election and to allow the Union to send 
information to employees’ homes.  She didn’t recall anything else being said about the cards or 
whether she read the language at the top of the card.  Even if I were to accept Baker’s 
testimony at face value, I would consider the card valid.  There is no testimony that she was 
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encouraged to disregard the plain language of the card.  Moreover, in the absence of testimony 
that she didn’t read the card, I presume she did.

Further, however, I conclude that Baker’s testimony is not candid.  Instead, it is carefully 
tailored to fit Respondent’s theory of this proceeding.  Her testimony regarding explanations 
given as to the cards’ purpose is contradicted by Charette, Beck, Orlando and Kassouma, who 
were also at the meeting.  While none of these witnesses is unbiased, I regard Kassouma to be 
a generally credible witness and more credible than Baker with regard to what was said at the 
Budgetel.

Baker’s lack of candor is best demonstrated by her explanation of how she came to 
testify at the hearing.  She said that Doug George approached her the morning of her testimony 
and asked her to testify because her authorization card had become an issue.  She then 
volunteered to do so.  Baker denied that either George or Respondent’s counsel indicated what 
kind of testimony would be helpful to DFC (Tr. 2494-97).  Her testimony strongly suggests the 
contrary, that the legal significance of her testimony was explained to her beforehand.

Ann Marie Alman

Ann Marie Alman was a cook on a hot truck when she signed a Union authorization card 
on April 19 (G.C. Exh. 171).  At the time of her testimony she worked for DFC in its store.   
Alman testified that she was given the card by Marty Schlacter, a cold truck driver for JK Food 
Service.  She says that Schlacter asked her if she’d like some information about the Union.  
She responded affirmatively.  Schlacter said she’d have to sign the card to receive such 
information and told her that the card was for informational purposes only.

Debra Beck testified that although Alman got the card from Schlacter, she also 
explained the card to Alman and that Alman signed the card in front of her.  Alman denies this.

It is not necessary to credit Beck to determine that Alman’s card is valid. Alman’s 
testimony is not credible and even more than Baker’s, suggests that it is carefully tailored to 
assist Respondent and that the legal significance of her testimony was explained to her (Tr. 
2508-2517).  At hearing she read and understood the authorization language on the card 
without being asked, but can’t recall whether she did so when she received the card.  She 
testified that Doug George asked her to testify and that all he explained to her was that she was 
coming to court to verify that she signed the card.  Further, she states that he asked her to 
testify before she volunteered that she was told by Schlacter that the card was for informational 
purposes only.  I find her testimony regarding what Schlacter told her unbelievable.  There is no 
credible evidence that a union adherent directed Alman to disregard and forget the language 
above her signature.  Therefore, she and Respondent are bound by the plain language of the 
authorization card with regard to its validity.

Bonnie Gray

Bonnie Gray began working for DFC on April 15.  She was assigned to Debra Beck’s 
truck for training.  Beck gave her an authorization card almost immediately.  Gray kept the card 
a week before signing it on April 23.  She read the card before she signed it and checked “yes” 
in response to the question whether she was willing to participate in an organizing committee.  
At hearing Gray, who then worked for Bill Tofilski,  testified that Beck explained that the 
purpose of the card was to get information through the mail.  She claims the authorization 
language on the card was not discussed.  Beck testified that she explained to Gray that the 
purpose of the card was to have the Union represent DFC employees (Tr. 1984).
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I credit Beck.  I note that her testimony is consistent with what Lisa Bowman, a witness 
now hostile to Beck and the Union, testified Beck told her about the card. 

Q. [by Mr. Schmidt]  How was that put to you -- that the card was for an election?  What 
did Debra Beck say?

A. [by Bowman] ...The card itself was to bring forth an election.  She had to have 
enough signatures to show interest to the union that we wanted them to come in, we 
wanted to make a vote, we wanted an election.  That is what the cards were for, it was 
to show interest -- to say yes, I want the union or whatever.

Tr. 2290.

Moreover, Gray’s testimony indicates that she clearly was expressing support for the 
Union. Beck told her during the week before she signed that the Union might be able to get 
health insurance.  Gray was very interested in this because she was a single mother. She also 
attended 3 Union meetings after signing the card.  I conclude that Gray’s card is valid for 
purposes of determining majority support.

Kelly Alman

Kelly Alman was a cook on a DFC hot truck from November 1993 until March 1997, 
when she at least nominally became an employee of Sheila Thomas.  On April 19, Kelly Alman 
signed an authorization card  (G.C. Exh. 172).  She checked “yes” in response to the question 
whether she was willing to participate in an organizing committee.  At hearing she testified that 
she didn’t read the card, that Marty Schlacter told her the card was for information and to check 
yes in the organizing committee box.

I need not even resolve the credibility issue between Kelly Alman and Debra Beck, who 
says she explained the purpose of the card to this employee.  Alman’s testimony that she filled 
out the card, including the organization committee box without reading it is not credible.  Alman 
and DFC are bound by the unambiguous language of the card itself.

Sue Briscoe

Sue Briscoe, who works in the DFC store, signed an authorization card prior to April 5 
(G.C. Exh. 85).  She received an authorization card from JK driver Marty Schlacter.  She lost 
that card and got a second one from Eve Orlando.  Briscoe’s recollection of what was said to 
her by Schlacter and/or Orlando is very imprecise.  She believes that she read the authorization 
language on the card before signing.  Even if I were to take her recollection of what Schlacter 
told her at face value, it would provide no basis for considering her card invalid.

 She recalled Schlacter telling her that “the purpose of signing that card was that if they 
had enough people interested, that they could get the union in there and tell us about the union 
was all about.  He told me there was no obligation whatsoever that if I signed it, that I would be 
an active participant in it (Tr. 2200).”  There is thus no basis for concluding that Briscoe was 
tricked into signing the card or that Schlacter told her to disregard the plain language at the top 
of the card.

Kim Brackenrich and Tammy Hildebrant

Kim Brackenrich and Tammy Hildebrant signed authorization cards at Eve Orlando’s 
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apartment on April 19 (G.C. Exhs. 81 and 82).  Respondent argues that they should not be 
counted in determining majority support on the basis of the following testimony by Brackenrich:

... then when Tammy got there, we sat at her kitchen table and she [Orlando] brought 
out the cards.

And she told us about the union.  She gave us some pamphlets and some 
papers, and she asked us to fill these out.  She told us they would be used for, like, 
information purposes, address, name, and everything; they needed so many cards to 
get a vote in, and then by signing these cards, if the union came in, that would represent 
that they could represent us, because we signed these cards.

Tr. 1949.

Even this account does not indicate that Orlando encouraged Brackenrich and 
Hildebrant to disregard the plain language on the card.  Moreover, Brackenrich’s testimony as a 
whole makes it quite clear that she was interested in Union representation, at least until late 
July.  Indeed, she told Tofilski on July 19, that she was interested in the Union because she 
wanted health benefits for herself and her son.

Brackenrich concedes that Orlando explained the benefits of being represented before 
she signed the card.  The fact that Hildebrant checked “yes” to the question about participating 
in the organizing committee indicates that she also was well aware that signing the card was an 
indication of a desire to have the Union represent her.  Finally, I credit Orlando’s testimony 
about her meeting with Brackenrich and Hildebrant, which is not really inconsistent with 
Brackenrich’s.  Both cards are valid.

In summary, there is no credible evidence that any of these card signers were told that 
the authorization card was only to get an election and/or only for the Union to obtain addresses, 
or in any other manner misled so as to disregard or forget the plain language above their 
signatures.  I therefore conclude that as of July 3, the Union had valid authorization card from 
18 of the 32 employees in the bargaining unit.

Respondent’s unfair labor practices had the tendency to undermine the Union’s majority 
strength and impede the election process.

Soon after the filing of the representation petition, William Tofilski, DFC’s second-in-
command insofar as the drivers and cooks were concerned, embarked upon an campaign to 
interfere with, restrain and coerce employees in the exercise of their section 7 rights.  Not only 
did his conversations have a tendency to undermine the Union’s majority strength, there is an 
indication that they actually had such an effect.  Brackenrich’s testimony makes it clear that she 
in fact feared for her job after talking to Tofilski on July 19.  His conversation with Tjernlund also 
makes it clear that Tofilski tried to scare the lease drivers by suggesting, with no objective 
basis, that a union victory would result in a marked decrease in their income.

The effect of Tofilski’s activities were reinforced by Douglas George’s address to 
employees in which he questioned whether the “lease operator” method of compensation could 
continue if the Union were selected by employees.  Other threats by Tofilski, such as more 
rigorous truck inspections were also reinforced by Respondent’s President.  Moreover, the 
Union majority was undermined by George himself.  The interrogation of Bowman and the pay 
raise given to Kassouma are examples of steps taken by George which may well have 
produced the Union electoral defeat in a relatively small bargaining unit in which the Union 
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enjoyed a rather narrow margin of majority support.  These unfair labor practices together 
clearly had a tendency to undermine the Union’s majority support and impede the election 
process.

Changes in the bargaining unit do not render a bargaining order inappropriate

Respondent contends that as the result of its sale of the hot trucks and hot truck routes, 
the bargaining unit now consists of a few mechanics, line employees and Sue Briscoe in the 
store.  The Board has repeatedly held that the validity of a bargaining order depends on an 
evaluation of the situation as of the time the unfair labor practices were committed.  Thus 
evidence regarding changes in the composition of the bargaining unit are irrelevant when 
assessing the propriety of issuing such an order, E.g., International Door, 303 NLRB 582, 583 
(1991).  Moreover, as I have concluded that the sale of hot trucks and hot truck routes were 
unlawful sham transactions, I will order Respondent to restore the status quo ante.  Therefore, 
the changes in the bargaining unit are not nearly as large as DFC suggests.

The possibility of erasing the effects of past unfair labor practices and ensuring a fair rerun 
election by use of traditional remedies is slight.

Respondent’s pre-election unfair labor practices were serious and affected a number of 
its drivers and cooks.  Moreover, it is more than likely that these violations were disseminated 
throughout the small, close-knit bargaining unit, Bakers of Paris, 288 NLRB 991, 992 n. 10 
(1988).  The fact that some of these violations were committed by DFC’s President and others 
by Bill Tofilski, who still works out of DFC’s facility can serve only to reinforce in the minds of 
the employees the lingering effects of the Respondent’s violations.  Even with regard to 
employees who did not work for DFC in the summer of 1996, these violations may live on in the 
lore of the shop and continue to repress employee sentiment long after many of the original 
members of the bargaining unit have departed, Salvation Army Residence,  293 NLRB 944, 945 
(1989).

DFC’s post-election conduct is also relevant in determining the appropriateness of a 
bargaining order, Tufo Wholesale Dairy, 320 NLRB 896 (1996); Eddyleon Chocolate Co., 301 
NLRB 887, 891 (1991); Salvation Army Residence, supra.  It indicates continued hostility to 
employee rights and a substantial likelihood that Respondent will engage in illegal activities 
during a rerun campaign.  Moreover, the post-election violations in this case are precisely the 
type that are likely to repress employee sentiment even among those who did not work for DFC 
at the time of the last election.  The discharges of Beck and Benkert are likely to be particularly 
inhibiting to a fair rerun.  The subtle manner in which DFC rid itself of both these employees is 
cause to make anyone think twice about supporting the Union.   This is so even if Beck and 
Benkert are reinstated with back pay pursuant to the Board’s traditional remedies.

The subtlety of post-election sales of the hot trucks and hot truck routes, particularly to 
Tofilski and Cummins, and the possibility that such sales could cost union supporters their jobs, 
also is likely to make employees hesitate in casting their ballots freely in a rerun election. The 
wholly unbelievable testimony of virtually every card signer who still works at Respondent’s 
facility also suggests some degree of continued intimidation. Finally, Mary Jo Merollis gave 
three bargaining unit cooks a raise from $9.32 per hour to $11.00 per hour in early 1997 (Tr. 
1023-4, 2499).  These raises substantially decrease the possibility of a fair rerun election, 
Skaggs Drug Center, 197 NLRB 1240 (1973).

It is not the Board’s policy to require that benefits, even if granted unlawfully, be 
rescinded, and they are difficult to remedy by traditional means. In view of all the above-



JD–35–98

 5

10

15

20

25

30

35

40

45

37

mentioned considerations I find that a Gissel bargaining order is warranted.42

Conclusions of Law

1. Respondent has engaged in unfair labor practices affecting commerce within the 
meaning of Section 8(a)(1) and Section 2(6) and (7) of the Act by:

(a) creating an impression among its employees that their Union activities were 
under surveillance;

(b) threatening employees with adverse consequences if they supported the 
Union;

(c) coercively interrogating its employees about their union activities and the 
union activities of other employees;

(d) suggesting that it would be futile for employees to select the Union as their 
bargaining representative;

(e)  threatening employees with adverse consequences if they honored a Board 
subpoena;

(f)  giving an employee a pay raise three weeks before the NLRB election and 
while doing so suggesting to her that she vote against the Union.

2. Respondent violated Section 8(a)(1) and (3) of the Act by:

(a)  increasing the scrutiny of, or creating the impression of increasing the 
scrutiny of Debra Beck’s work performance;

(b)  decreasing Debra Beck’s overtime;

(c)  issuing Debra Beck a disciplinary notice on or about October 24, 1996;

(d)  laying off Debra Beck;

(e)  discharging Michelle Benkert;

(f)  closing or partially closing its hot truck catering operations;

(g)  terminating the employment of some or all of its hot truck drivers and cooks.

3.  At all times since July 3, 1996, the Union has been the exclusive representative of all 
employees in an appropriate bargaining unit consisting of Respondent’s full-time and regular 
part time drivers, cooks, mechanics, maintenance and store employees, including lease route 

                                               
42 In view of the Gissel order Respondent will have to bargain with the Union with regard to 

the cooks’ compensation.  It cannot rescind the wage increases in order to discourage support 
for the Union and must bargain in good faith in regard to any changes in the pay of the cooks 
now working for Merollis.
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operators.  Respondent’s subsequent unfair labor practices were so serious and substantial in 
nature that the possibility of erasing their effects and conducting a fair and free representation 
election by use of traditional remedies is slight; and consequently, the employees’ sentiments 
regarding representation having been expressed through union authorization cards would on 
balance be protected better by issuance of a bargaining order than by traditional remedies.

4.  Respondent did not engage in the unfair labor practices alleged in the consolidated 
complaint not specifically found herein.

Remedy

Having found that the Respondent has engaged in certain unfair labor practices, I find 
that it must be ordered to cease and desist and to take certain affirmative action designed to 
effectuate the policies of the Act.

The Respondent having discriminatorily discharged Debra Beck and Michelle Benkert, it 
must offer them reinstatement and make them whole for any loss of earnings and other 
benefits, computed on a quarterly basis from date of discharge to date of proper offer of 
reinstatement, less any net interim earnings, as prescribed in F. W. Woolworth Co., 90 NLRB 
289 (1950), plus interest as computed in New Horizons for the Retarded, 283 NLRB 1173 
(1987).  Respondent must also make Beck whole for lost overtime since August, 1996. 

Respondent, having discriminatorily closed its hot truck catering route operations and 
terminated its hot truck drivers and cooks, is ordered to reestablish these operations and offer 
reinstatement to all hot truck drivers and cooks who were terminated at the time of and/or as 
the result of the cessation of these operations.  These employees shall be made whole for any 
loss of earning and other benefits in the same manner as Debra Beck and Michelle Benkert.

Restoration of the status quo typically is the appropriate remedy for a discriminatorily 
motivated change in operations, Adair Standish Corp. v. NLRB,  912 F.2d 854, 867 (6th Cir. 
1990).  An order requiring such restoration is appropriate unless the respondent can 
demonstrate that restoration would be unduly burdensome, Joy Recovery Technology Corp., 
320 NLRB 356 (1995), enfd. NLRB v. Joy Recovery Technology Corp., No. 97-2001, (7th Cir., 
January 26, 1998).  Respondent has not met its burden in this regard.  Since the hot trucks 
continue to operate out of DFC’s facility in virtually the same manner as they did prior to the 
sale, restoration would largely involve only paper transactions.  Mr. George alleged that it would 
cost DFC $750,000 to buy back its hot truck routes.  However, the record contains no 
explanation of why this would be so.  With the possible exception of Sheila Thomas, none of the 
purchasers has paid him anything other than a weekly fee, which was functionally the same as 
the lease fee employees paid prior to the sale.  One must assume that the purchasers received 
something of value in exchange for these weekly payments.  It is therefore unlikely that DFC 
would have to return these payments to the purchasers of the hot truck routes.

Respondent is also ordered to recognize and, on request, to bargain with the Union as 
the exclusive bargaining representative of its employees in a unit consisting of all full-time and 
regular part time drivers, cooks, mechanics, maintenance and store employees, including lease 
route operators.

On these findings of fact and conclusions of law and on the entire record, I issue the 
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following recommended43

ORDER

The Respondent, Douglas Foods Corp., Garden City, Michigan, its officers, agents, 
successors, and assigns, shall

1. Cease and desist from

(a)  Creating an impression among its employees that their union activities are under 
surveillance.

(b)  Threatening employees with adverse consequences if they support the Union.

(c)  Interrogating employees about their union activities, or the union activities of other 
employees.

(d)   Suggesting that it would be futile to select the Union as their bargaining 
representative.

(e)  Threatening employees with adverse consequences if they honor a Board 
subpoena.

(f)  Firing, laying off, reducing the hours, or otherwise discriminating in regard to hire or 
tenure of employment or any term or condition of employment to discourage membership in any 
labor organization.

(g)  Failing and refusing to recognize and bargain with the Union as the exclusive 
representative of the employees in the appropriate collective bargaining unit.

(h)  In any like or related manner interfering with, restraining, or coercing employees in 
the exercise of the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectuate the policies of the Act.

(a)  Within 14 days of this Order, reestablish and resume its hot truck catering 
operations as they existed prior to October 1, 1996, and offer immediate and full reinstatement 
to all hot truck drivers and cooks terminated by Respondent at the time its hot truck routes were 
sold and/or as a result of these sales.

(b)  Make whole any hot truck driver or cook for any loss of earnings he or she may 
have sustained by reason of Respondent’s discriminatory termination of his or her employment;

(c)  On request, bargain with the Union as the exclusive representative of the employees 
in the following appropriate unit concerning terms and conditions of employment and, if an 
understanding is reached, embody the understanding in a signed agreement:

                                               
43 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and 

Regulations, the findings, conclusions, and recommended Order shall, as provided in Sec. 
102.48 of the Rules, be adopted by the Board and all objections to them shall be deemed 
waived for all purposes.
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All full-time and regular part-time drivers, cooks, mechanics, maintenance and 
store employees, including lease route operators.

(d)  Within 14 days from the date of this Order, offer Debra Beck and Michelle Benkert 
full reinstatement to their former jobs or, if those jobs no longer exist, to substantially equivalent 
positions, without prejudice to their seniority or any other rights or privileges previously enjoyed.

(e)  Make Debra Beck and Michelle Benkert whole for any loss of earnings and other 
benefits suffered as a result of the discrimination against them, in the manner set forth in the 
remedy section of the decision.  With regard to Beck this includes compensation for lost 
overtime pay beginning with her removal from the night route in August 1996.

(f)  Within 14 days from the date of this Order, remove from its files any reference to the 
unlawful discharges and the unlawful disciplinary notice given to Debra Beck on October 24, 
1996, and notify Debra Beck, Michelle Benkert and any other affected hot truck drivers or cooks 
in writing that this has been done and that the discharges and, in Beck’s case, the October 24 
disciplinary notice, will not be used against them in any way.

(g)  Preserve and, within 14 days of a request, make available to the Board or its agents 
for examination and copying, all payroll records, social security payment records, timecards, 
personnel records and reports, and all other records necessary to analyze the amount of 
backpay due under the terms of this Order.

(h)  Within 14 days after service by the Region, post at its Garden City, Michigan facility, 
copies of the attached notice marked “Appendix.”44  Copies of the notice, on forms provided by 
the Regional Director for Region 7, after being signed by the Respondent's authorized
representative, shall be posted by the Respondent immediately upon receipt and maintained for 
60 consecutive days in conspicuous places including all places where notices to employees are 
customarily posted.  Reasonable steps shall be taken by the Respondent to ensure that the 
notices are not altered, defaced, or covered by any other material. In the event that, during the 
pendency of these proceedings, the Respondent has gone out of business or closed the facility 
involved in these proceedings, the Respondent shall duplicate and mail, at its own expense, a 
copy of the notice to all current employees and former employees employed by the Respondent 
at any time since July 3, 1996.

(I)  Within 21 days after service by the Region, file with the Regional Director a sworn 
certification of a responsible official on a form provided by the Region attesting to the steps that 
the Respondent has taken to comply.

(j)  IT IS FURTHER ORDERED that in Case No. 7–RC–20872, the Union’s objections to 
the August 23, 1996, election are sustained and the election is set aside.

(k)  IT IS FURTHER ORDERED that the complaint is dismissed insofar as it alleges 

                                               
44 If this Order is enforced by a Judgment of the United States Court of Appeals, the words 

in the notice reading “POSTED BY ORDER OF THE NATIONAL LABOR RELATIONS 
BOARD” shall read “POSTED PURSUANT TO A JUDGMENT OF THE UNITED STATES 
COURT OF APPEALS ENFORCING AN ORDER OF THE NATIONAL LABOR RELATIONS 
BOARD.”
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violations of the Act not specifically found.

Dated, Washington, D.C.  March 6, 1998.

                                                       _____________________
                                                       Arthur J. Amchan
                                                       Administrative Law Judge



JD–35–98
Garden City, MI

APPENDIX

NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board

An Agency of the United States Government

The National Labor Relations Board has found that we violated the National Labor Relations Act 
and has ordered us to post this notice and that we abide by this notice.

WE WILL NOT discharge or otherwise discriminate against any of you for supporting United 
Food and Commercial Workers Union, Local 876, or any other union.

WE WILL NOT threaten you with a reduction in benefits or other reprisals in order to 
discourage you from engaging in union activity.

WE WILL NOT coercively question you about your union support or activities, or the union 
support or activities of other employees.

WE WILL NOT create the impression that your union activities are under surveillance.

WE WILL NOT grant increases in wages to discourage employees from supporting the Union.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the 
exercise of the rights guaranteed you by Section 7 of the Act.

WE WILL, within 14 days of the Board’s Order, restore and resume our hot truck catering 
operations as they existed prior to October 1, 1996.

WE WILL, within 14 days of the Board’s Order, offer full reinstatement to all hot truck cooks and 
drivers who were terminated at the time of, or as a result of our sale of these routes, to their 
former jobs, or if those jobs no longer exist, to substantially equivalent positions, without 
prejudice to their seniority or other rights or privileges previously enjoyed.

WE WILL make the above-mentioned hot truck cooks and drivers whole for any loss of 
earnings and other benefits resulting from their discharges, less any net interim earnings, plus 
interest.

WE WILL, on request, bargain with the Union and put in writing and sign any agreement 
reached on terms and conditions of employment for our employees in the bargaining unit:

All full-time and regular part-time drivers, cooks, mechanics, maintenance and store 
employees, including lease route operators.

WE WILL, within 14 days from the date of the Board’s Order, offer Debra Beck and Michelle 
Benkert full reinstatement to their former jobs or, if those jobs no longer exist, to substantially 
equivalent positions, without prejudice to their seniority or any other rights or privileges 
previously enjoyed. 
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WE WILL make Debra Beck and Michelle Benkert whole for any loss of earnings and other 
benefits resulting from their discharges, less any net interim earnings, plus interest.  We will 
also make Debra Beck whole for loss of overtime pay since August 1996.

WE WILL, within 14 days from the date of the Board’s Order, remove from our files any 
reference to the unlawful discharges of Debra Beck, Michelle Benkert and other hot truck cooks 
and drivers who were unlawfully discharged, and WE WILL, within 3 days thereafter, notify 
each of them in writing that this has been done and that the discharges will not be used against 
them in any way.  WE WILL take the same action with regard to the October 24, 1996 
disciplinary notice issued to Debra Beck.

DOUGLAS FOODS CORPORATION

(Employer)

Dated By

         (Representative)                            (Title)

This is an official notice and must not be defaced by anyone.

This notice must remain posted for 60 consecutive days from the date of posting and 
must not be altered, defaced, or covered with any other material. Any questions concerning this 
notice or compliance with its provisions may be directed to the Board's Office, 477 Michigan 
Avenue, Room 300, Detroit, Michigan  48226–2569, Telephone 313–226–3244.
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